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EXECUTIVE SUMMARY

Mortgage Electronic Registration Systems, Inc. ("MERS") is an electronic database set up by
major banks to facilitate transfers of residential mortgage-backed securities outside the purview
of county land records. MERSCORP Holdings, Inc. owns MERS. MERS has no employees.
Employees of mortgage lenders and mortgage servicers sign MERS documents as officers of
MERS although they are not, in fact, officers or employees of MERS.

Alarmed by information she obtained about the impact of MERS' practices upon the accuracy
and reliability of the public records under her responsibility, Nancy Rister, Williamson County
Clerk, commissioned this audit to evaluate the condition of affected documents in the
Williamson County property records. In order to determine the effect of MERS' practices, a
representative sample of records involving MERS was analyzed and the results of that analysis
compiled.

There were 5,782 MERS-related assignments filed in the real property records of
Williamson County during the target audit period from October 9, 2010 through October
9,2012. The audit involved the detailed review of 1,576 assignments and associated documents.
Problems found with MERS' practices have been grouped into three main areas. Nearly every
document reviewed by the audit team involved one or more of the following:

1. Robosigning (fraudulent verifications of the contents of unread documents)
2. Wholesale document fabrication
3. Mortgage assignment issues

a. Use of MERS as nominee for lender and lender's successors without naming the lender
of record or the lender claiming an interest in the property

b. Use of MERS for signors to assign an interest in the property to themselves
c. Use of MERS agents to slander title to property; impose potential double liability on

property owners; release and re-convey property through document manufacturers; to
issue potentially or fatally ilawed warranty and trustee's deeds and to appear to appoint
themselves as substitute trustees

Mandatory notices of acceleration and posting for foreclosure required by Texas statutes were
frequently not filed with the Clerk's office. MERS' failure to abide by Texas statutes had a
further, pernicious impact: the failure to legally record changes to mortgages resulted in millions
of dollars in lost revenue to Williamson County as MERS' privately tracked mortgages were not
subject to the recording fees. While the audit does not purport to assign blame or assess specific
monetary damage, attempts have been made to clarify the issues discussed above. Further
investigation of these issues by the proper authorities within this jurisdiction is recommended.

This summary was prepared by David Krieger, Managing Partner of DK Consultants LLC. DK
Consultants specializes in chain of title assessments and land record audits. David Rogers, an
Austin attorney who handles foreclosure-related matters rendered the legal opinion.
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AUDIT DISCLAIMER: In all instances in this audit report (and for all intents and
purposes), the results produced and the explanations provided should not be construed to
be the rendering of legal advice nor should they be construed to guarantee a legal outcome.
Further, this study reflects the opinions of the Audit Team and does not directly reflect the
opinions of any party involved in the commissioning of this study. The legal opinion as
provided should be taken as the attorney's sole opinion for the results of this audit and also
do not constitute legal advice or guarantee a legal outcome.

This report is intendedfor public distribution and its original content has been preserved and
copyrighted by DK Consultants LLC, San Antonio, Texas. ©20J2 All rights reserved.

INTRODUCTION

The subject audit's target period was from October 9,2010 to October 9, 2012 and this audit was
formally commissioned by Nancy E. Rister, the County Clerk of Williamson County, Texas. The
study involved the partial review of the 5,782 assignments that were effectuated by agents of
Mortgage Electronic Registration Systems, Inc. (hereinafter "MERS") during the target audit
period. Subsequent to these assignments (or not at all) were appointments of successor
(substitution of) trustee (based on the alleged permission granted by those assignments) and
trustee's sale deeds and warranty deeds (issued post-foreclosure sale), many of which were
considered suspect for impropriety. Many of these documents are mentioned in this report.

The target period was selected based on a 2-year statute of limitations in Texas*, wherein if a
document is not challenged within a two-year time frame, it is deemed to be valid. It is also
apparent that from the time of the release of this report, the two-year period for which one might
contest any documentation found within the target period will have advanced to the date of
release, two years forward . This audit report is based on the results ascertained within the target
period and in effect, point out suspect issues for which there is no "margin of error" per se,
because the indicators ("markers") that were determined to be "suspect" would then have to be
litigated (or prosecuted) to determine their validity or in the alternative, their impropriety. A
copy of this audit was also provided to counsel at the request of the Texas Attorney General. The
audit team conducting this review will herein be referred to as the "auditor(s)" .

"The two-y ear challenge to the validity of documents contained in the publ ic records was ena cted by the Texas
Legislature through S.B . 1781, which amended Section 16.033 of the Civil Practi ce and Rem edi es Code. to give a
person with a right of action for the reco ver y of real property or an interest in real property conveyed by an
instrument (ce rta in named defe cts) must bring suit not later than two years afte r the date the instrument was filed for
record wi th the co unty clerk of the county where the real property is located .
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The Audit Team

The audit team consisted of the following individuals (with the assistance of three of the
Williamson County archive clerks who report directly to Nancy Rister , County Clerk):

Dave Krieger, Paralegal; Managing Member, OK Consultants LLC (San Antonio, Texas);
Author of Clouded Titles; Auditor and Team Leader

Linda Rougeux, Paralegal, Owner, Advocates for Justice (Abilene, Texas) ; Auditor
John Dunn, Paralegal, Managing Member, CDP, LLC (Little Rock, Arkansas); Auditor
Beth Brannon, Paralegal, Owner, Helios Consulting (Austin, Texas); Auditor
Janine Charbonneau (Dallas, Texas); Research Assistant
Bobbie Shawn New (Brownwood, Texas); Research Assistant
Stuart Nelson (Dallas, Texas); Research Assistant

Counsel for the Audit Team; also issuing the Legal Opinion for the Audit

David Rogers, Esq., 1201 Spyglass Drive, Suite 100, Austin , Texas 78746

THE BASIS FOR THE STUDY

In 2007, there were changes made to the Texas Property Code (under § 51.0001) which allowed
a "book entry system" the opportunity to record documents in the real property records of all
Texas counties, including Williamson County, Texas. In effect, this statutory addition, which
apparently slipped "under the radar" of the county clerks in this State at the time it was enacted,
allowed Mortgage Electronic Registration Systems, [nco (hereinafter referred to as "MERS") and
its agents and certifying "officers" to cause to be placed within the land records of this target
audit, assignments and other documents and notices containing references to this national book
entry system, a privately-held Delaware corporation that is bankruptcy-remote, which is the
wholly-owned subsidiary ofMERSCORP Holdings, Inc., also a Delaware corporation.

The apparent intent of MERS 's creation was to record a single deed of trust document in the land
records , claiming MERS as a beneficiary and nominee for any given lender that allegedly
extended credit to a Borrower in order to purchase real property. The definition of a beneficiary
has been commonly accepted by virtue of Restatement of Mortgages 3d § 5.4 as was cited in the
amicus brief filed with the Washington State Supreme Court on behalf of OUR Washington, a
non-profit consumer group , in the Bain v. Metropolitan Mortgage Group, Inc. et al case*, which
challenged MERS's light to be a "beneficiary" under the Washington Deed of Trust Act. The
Supreme Court of that State ruled that "MERS is an ineligible beneficiary within the terms of the
Washington Deed of Trust Act, if it never held the promi ssory note or other debt instrument
secured by the deed of trust." (pp. 28-29)

'"Kristin Bain v. Metropolitan Mortgage Group, inc. et al. No. 86206-1, Wash. Sup. CT.., issued August 16,2012.

41 P a g e



Upon examination of the deeds of trust in Williamson County, Texas, the recordation of these
MERS deeds of trust is rampant and appears 10 have infected a larger part of the recordation
system in Williamson County since its third inception on January I, t999. As a result of MERS
recordations, the revenue for Williamson County has gradually declined, as demonstrated in the
graph below, shown as TABLE "A":

TABLE "A"
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Graph supplled by Nan')' RiSler, Williamson County Clerk. based upon a review of
financial records and data suppliedfro". the County 's real property records . (10]1)

There is an apparent break in the recordation of assignments from mid-2003, forward, to reflect
the inclusion of MERS activities as they affect the number of assignments recorded in the real
property records of Williamson County, Texas.

Notice the drop in the number of actual assignments recorded due to the apparent "static"
condition created by the MERS business model.

Under Section II. Overview of How AlERS Works, MERS was incorporated by leaders in the
mortgage industry to be owned by the industry, and operated for the benefit of the industry,
applying technology and electronic commerce to: (I) transform paper-based processes to an
electronic format; (2) improve operational efficiencies; (3) increase the liquidity of mortgage
servicing rights; (4) improve the profitability of the industry: (5) improve the flow and accuracy
of information relative to the ownership of mortgage rights; and (6) facilitate continuing
improvements through technology and electronic commerce.**

... ~ Information derived from MERS public relations manual, 12;20/96
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None of the foregoing platforms however, stated that MERS business model was devised to
benefit the profitability of the real property records of Williamson County (or any other U. S.
county for that matter) , which prior to MERS entry into the Williamson County land records, the
county derived a revenue gain from assignments that were mandated to be recorded once the
original deed of trust was recorded under the Texas Government Code at § 192.001 - 192.007.

As the result of the MERS "static" recordation activity, there is also a corresponding reduction of
income in recordation fees paid to record assignments, as shown in the graph below, also
supplied by the Williamson County, Texas Clerk's office, as shown in Table "B" (below), a
reduction based on the number of MERS recordations proliferating throughout the rea] property
records over time :

TABLE "B"

Year

1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

5156
6204
7163

. 10287
12752
10681
12912
10423
13528
14884­
13139
11788
10079
.10571

# of Assignments per year recorded in Williamson County

In this 10-year
range, the

average number of
filed documents

were:
11913

per year

Decline due Variance Reduced Filing Fees
2004 6053 to MERS 5860 $ 82,040
2005 5744 creatlng its 6169 $ 98,704
2006 6609 database; 5304 S 84,864
2007 5397 so few 6516 s 104,256
2008 4448 assignmepts 7465 $ 119,440
2009 4109 were recorded 7804 $ 124,864
2010 3478 locally 8435 $ 134,960
2011 4474 7439 s 119,024

54992 s 868,152

• The 111 t "~ fcc for a one-page document wenr up from S 14 to S 16 In 2005



This reduction in income was apparently felt by not just Williamson County, but also by other
counties across the nation, some of whom have retained law firms to engage in litigation against
MERS and its member-subscribers in an attempt to recover lost revenue ; with mixed success.
Much of the revenue taken in by Williamson County is used for support of the Clerk's office, in
addition to other public county services.

Many of the affected COWlties have had to cut back on these services since the invasion of MERS
appears to have resulted in dramatically-reduced revenues for the counties, including Williamson
County, a burgeoning penturbia county within the Austin Metro Statistical Survey Area (SMSA).
MERS' involvement in Williamson County cuts across all demographic, political and judicial
boundaries.

Thus, we have included ALL affected Williamson County Board of Commissioners, other
elected officials in legislative positions who represent Williamson County constituents and the
Williamson County judiciary, who appear to be affected by MERS issues. As many of these
judges arc currently ruling on cases involving MERS, at issue is whether there is a conflict of
interest bec ause of MERS being a party to their own deeds of trust. Even though the implications
of having MERS as a party in their chains of title may not be immediately felt (as to any legal
consequence), there may be issues that will (at some point) arise at the time these affected
officials attempt to convey their property. Their specific cases are individually discussed in brief
herein.

How the MERS Business Model Appears to Affect the Real Property Records

According to MERS website (at "\l~wJ!lers inc . org) , the apparent intent of MERS creation was
two-fold:

(1) to save its member-subscribers large sums of money previously spent on recording
fees in counties all across America; and

(2) serv ing as an electronic database for systematically recording sales and transfers of
loan s that were allegedly conveyed into trust pools at lightning speed.*

To that end, the founders of MERS included a report issued by the American Land Title
Association, which stated that county recordation systems were too slow in recording and
delivering documents which in effect would impede the intended progress within the MERS
system; thus, recordation of sales and transfers within the MERS system would have to remain in
the MERS system, while MERS initial recordation, the original deed of trust document, created a
"static" condition in the real property records of the counties in which these original deeds of
trust were recorded.

"The practice o f secur itiza tion of mort gages was cited in Bain v, Metropolitan Mortgage Group. Inc., supra, p. 10,
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These trust pools were allegedly made of up large groups of residential mortgage loans . Each of
these groups of loans was placed into what is known as a tranche (or a "slice" of the overall
portfolio of loans allegedly in the trust pool) . These loans were supposedly " rated" according to
their purported performance by Moody 's , Fitch 's and Standard & Poor's.*

These pools of loans were then (as collateralized debt obligations, or COOs) wrapped into
derivatives, known as credit default swaps, and sold to investors as bonds (in the form of non­
recourse certificates). While this report does not attempt to discuss the full-blown details of
securitization, it is noteworthy that MERS was designed to handle the electronic recordations of
the sales and transfers of these groups of loans. In order to further establish the MERS business
model, the Borrowers would have to sign deed of trust contracts that would allow lenders
(through the use of the MERS system, wherein MERS agents would transfer and assign notes
(without the knowledge or consent of the Borrowers). It appears that when the Borrowers signed
these deeds of trust at closing, they allowed MERS to act as nominee for the given lender and
that lender's successors and assigns by their signatures on the notes and deeds of trust , There is
also language in the MERS-originated deed of trust forms that also promulgates that MERS
claims to act as a beneficiary.

However, there are other cases involving MERS popping up around the United States, besides
the Bain v. Metropolitan Mortgage et al in Washington State (also a deed of trust State), the
legal effects of which have yet to manifest themselves. As of the date of issuance of this report,
the Oregon Supreme Court is also dealing with similar questions regarding MERS "beneficiary"
status in that State.**

As of the issuance of this report, the Attorney General for the Commonwealth of Kentucky has
also filed a lawsuit against MERSCORP Holdings, Inc. and MERS for statutory violations
similar to the mandates of Texas statutes under the Texas Government Code at § 192.007 .+

Further, legal challenges are now surfacing that allege that the loans supposedly placed into these
trust pools of Residential Mortgage-Backed Securities (hereinafter "RM BS"), and then allegedly
conveyed into Real Estate Mortgage Investment Conduits (hereinafter "REMICs"), were in fact
not properly conveyed and certain COUt1s have held that the trust pools do not have standing to
foreclose due to non-compliance of the regulations promulgated by the Pooling and Servi cing
Agreements of the trust pools themselves. ++

' Standard & Poor 's was recentl y denied a moti on to dismiss in a lawsuit brou ght against it and its parent, in fIIinois v. Mc Graw­
Hill et ai, by the Illinois Attorney General. for a numb er of deceptive trade practices act violations related to this activity; No. 12
C H 02535, Memorandum Opinion and Order of the Circui t Court of Coo k County, !IIinois, Chancery Dept.

" Niday v. GMAC Mortgage LLC et of, No. S060655, Ore . Sup. Ct., wri t of ce rrofrom Ore. App. Ct. No. A1474 30. Ju ly 18, 2012

«Commonwealth ofKentu cky , ex rei Jack Conway . All}'. Gen. v. MERSCORP Holdings, Inc., Franklin Circuit CI.. Div. I, Cause
No. 13-CI-00060. Janu ary 23.20/3.

++8011 v, Bank ofNew York as Trus tee f or CWALT, Inc . 1'/ at, NO. 4:12-CV-OOI44-NKL. S Dis!. Ct. , W. D. Mo. Dec. 20. 1012 :
and HSBC Bank USA. NA v. Young, No . 11-693 AV, Washten aw Co. C ir. Ct., Michigan, Oct. 17.20 12.
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By virtue of the fact that the MERS-member lenders have sold a partial interest in their
promissory notes (which MERS is not a part of), Borrowers could face potential double liability
increases, as there are then unknown intervening assignees which now possess "fractionalized"
pieces of their loan. As the securitization process is facilitated, these "pieces" of loans would
then be wrapped into bundles with other "pieces" of other Borrowers' loans and rebundled into
other securities which could then be wrapped into derivatives and resold again and again,
creating new "matrixes" of loans, which then are sold and trans ferred within the MERS system.
Almost none of these assignments are ever recorded in the Williamson County land records
when the sales of these loans and their bundling into securitized pools of mortgages takes place,
leaving the Borrowers in a helpless quandary as to who really owns their mortgage loan.

Many of the pieces of these matrixes may also be trans ferred to parties outside of the MERS
system, which in effect would make them non-MERS loans. This scenario also poses potential
double liability for borrowers, who would have no idea whether the unrecorded intervening
assignee would ever come to collect on their interest (or the portion thereot). To understand the
consequences of the nature of the MERS business model, one would at least have to understand
that most Borrowers the auditors came in contact with never knew who MERS was, let alone
what contractual rights they were giving up by allowing MERS to participate in their deed of
trust as a nominee and beneficiary, claiming to hold legal title to their properties.

Not only would the Borrowers have extreme difficulty finding out what lender owned their note,
but almost none of these assignments would ever be recorded in the real property records of
Williamson County once the original MERS-originated deed of trust was recorded.*

Each time a MERS member-subscriber logged into the MERS database to record a transaction,
each would be charged a fee, much of which makes up MERS's parent (who owns the MERS
database system), MERSCORP Holdings, Inc.'s multi-billion-dollar-a-year revenue stream.
Thus, MERS receives the recording revenues previously paid to the county.

The conflict in the chains of title to tens of thousands of properties in Williamson County
appears to occur because the subsequent transactions within the MERS system are routinely not
recorded in the real property records of the Williamson County Clerk . In lawsuits it is defending,
MERS claim s it is not responsible for paying recording fees to the counties, as its member­
subscribers (many of which are its founding members .. . Fannie Mae, Freddie Mac, Mortgage
Bankers Association, American Land Title Association, as well as the majority of the lending
institutions and their servicers) are the entities that are really responsible for payment of fees.
Additionally, by not recording these assignments, there are now issues relative to the perfection
of the lenders' interests, and NOT MERS , as shown in "The Building Blocks of MERS ", a
Powerf'ointe presentation provided to MERS member-subscribers, which explains the MERS
business model.

"All sub sequ en t recordations affecting tile subjec t property required to be filed in the publi c record pursuant Texas
Government Code § 192.007 .
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Using the MERS business model as a reference, many counties across America are attempting to
file suit against the electronic database for loss of revenue, wherein the real issues appear to
involve alleged improprieties in the trashing of the chains of title in the land records. There also
appears an issue involving the improper taking of real property from Williamson County
property owners by means of the introduction of "manufactured" and potentially fraudulent
documents into the real property records system. *

The MERS agents (including the foreclosure mill s discussed in this report) all appear to have
played a part in the "taking" of these properties, as evidenced by the numerous suspect
documents that appear in the land records, pre-foreclosure. With the MERS database being
disclaimed for accuracy and lacking any regulatory oversight, the MERS member-subscribers
appear to be riding rough shod all over the chains of title to every property touched by MERS'
business model.

Even more problematic is what happens when a MERS-originated mortgage ("MOM") is
conveyed to a party outside of the MERS system, as has become evident during this audit. At
that point, the issue becomes relevant as to the condition of title when the outside party decides
to finally record its interest or seeks to foreclose on a property for what it claims is its right as a
holder of the note. Understand also that when this process is reversed, and a non-MOM loan
becomes a MOM loan , generally, the Borrower is NOT notified that MERS is now a party to the
deed of trust nor did the Borrower sign any contract (deed of trust) giving MERS the same
contractual rights given to MERS when the Borrower in fact signs a MERS-originated deed of
trust. In this instance, the actual real party in interest is further obfuscated in the MERS system.
If the Borrower's note is securitized, the Borrower has no idea who really owns his note.

Further, due to the lack of regulatory oversight (and despite the Consent Order** agreed to by
MERS and MERSCORP on April 13,2011 in consort with several federal agencies, such as the
Office of the Comptroller of the Currency and the Board of Governors of the Federal Reserve
System), MERS member-subscribers appear unaffected by the Order (which appears to involve
only "Examined Members" Fannie Mae and Freddie Mac; and thus appear to continue to
aberrate the chains of title to over 70-million+ properties in America with their robosigning and
apparent document manufacturing. Williamson County, Texas appears to be affected by these
continued practices . Despite assurances from those parties being sought after for these
infractions by various States ' Attorneys General , the appearance of robosigning is reflected in
this audit, along with other apparent misbehaviors. Many of these misbehaviors could be
con strued to be criminal in nature. It is recommended by the audit team that this report be turned
over to the Will iam son County District Attorney for further consideration in potential
prosecution of those responsible, if in fact any "takings" of property using fraudulent documents
were found to be "wro ngfu l" or illegal.

"'Texas Penal Code § 37.0 1(2) and Texas Civil Practice and Remedies Code § 12 et seq,
··Consent Order 20 11-044, OCC No, AA-EC- I I-20, Office of the Comp tro ller of the Currency C\;\::\y-"\ '.o.::c,Q!g)
-iFigurc s deri ved cu mu lat ive ly from MERS website at \\,ww .n~rsin.:: .org
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THE AUDIT PARAMETERS AND THEIR RESPECTIVE RESULTS

Audit Markers

Audit Markers are relative indicators that would be utilized to demonstrate suspect issues within
the chain of title to any given property. Under the Texas Government Code at § 192.007, all
documents affecting the chain of title to the property, including all liens and encumbrances, must
be recorded once the claim of lien process to any chain of title has begun.

In Dallas County v. MERSCORP this statutory definition was utilized in the county's claims. The
federal courts reviewing this cause of action have not seemed to dismiss this particular argument
as invalid; thus, the audit makes reference to this statute as the fundamental basis for its review.
The audit markers are reflected by abbreviation therein and an explanation for each is provided
below. The only audit markers that will be discussed past the point of definition are those
markers which presented themselves for consideration.

The Report

The results of the audit were then tabulated and compiled to form to indicate how often each
given scenario presented itself. The results of course, were subjected to independent legal review
by counsel, whose findings and legal opinion are affixed hereto . in the target audit period, there
were 5,782 MERS-related assignments. Of that total , 1,567 documents (approximately one-third
of the assignments and related documents) were electronically retrieved and audited. The results ,
if obtained, are reflected upon in each category listed below.

Appointment Not Filed (ANF)

According to the logical and systematic procedures involving foreclosure , as stated in most deeds
of trust in Texas, the Lender may appoint a substitute trustee to execute the foreclosure and sale
of the property. In some instances, foreclosures may have occurred without the filing of notice of
Appointment of Substitute (Successor) Trustee, in violation of § 51 of the Texas Property Code.
When such a designation became necessary to be delineated as part of this audit, the
corresponding box would have been checked.

During the target audit period, there was only one instance where this scenario may have
occurred; thus, this marker is negligible and was not considered as part of the results of
this audit.
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Appointment Filed After Foreclo sure (APA)

Due to the pattern that was established in the past by known "foreclosure mills" (law films
designated to engage in the practice of foreclosing on properties in the State) as we ll as the
serv icers who claim to be representing the lende rs in foreclosure, on many an occasion as the
say ing goes, 'The light hand doesn't know what the left hand is doing."

As a result , due to the haste (because of limited time frames the foreclosure mill must act
because they get on the average of $ 1,200.00 to prosecute any given case) in which these
foreclosures are moved through the system, steps are overlooked.
One of those steps is that the Appointment of Substitute Trustee (which would give permission
for the successor truste e to act in the stead of the original trustee) would not be filed at the
appropriate time; thus, the step regarding the "permission" to handle the foreclosure would be
misfiled (inappropriately) and thus be subject to challenge. When such a designation became
necessary to be delineated as part of this audit, the corresponding box would have been checked.

During the target audit period, there was only one instance where this scenar io may have
occurred; thus, this marker is negligible and was not considered as part of the results of
this audit.

Assignment Not Filed (NAF)

There have been instances where not only the appointment of substitute trustee isn' t filed, neithe r
is the actual assignment, wherein one lender conveys its interests in the deed of trust and note to
a successor. The inherent problem with these non-recordations is not only a statutory issue but
also presents a moral dilemma in that the homeowner has absolutely no idea who bas a legi timate
claim for payment for their property because in the MERS system there is nothing of record to
rely on. When such a designation became necessary to be delineated as part of this audit, the
corresponding box would have been checked.

During the target audit period, there were no visible instances where this scenario may
have occurred; thus, this marker is ir relevant and was not considered as part of the results
of this audit.

Assignment Filed After Foreclosure (AFA)

Like the appo intments involving the substitution of a trustee to conduct a foreclosure proceeding
in Texas, on occasio n, the Lender and its representatives who have "assigned" or transferred the
lien right to another party may fail to actua lly record its assig nment until AFTER the forec losure
sale has occurred.
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Many times, that recordation error will be discovered, either through challenge or through the
Lender 's own observations, and corre cted, result ing in the sale being vacated back to the pre­
assignment period . The process would logically have to be reconstructed and re-filed all over
again . This still leaves these documents in place in the real property records however, which
may be utilized as evidence in future legal challenges against the subject property. When such a
designation became neces sary to be delineated as part of this audit, the corre sponding box would
have been checked. In order to fully comprehend the possibilities of this scenario, one would
have to thoroughly research the entire chain of title to discover potential issues where this
scenario may have occurred.

During the target audit period, there were no visible instances where this scenario may
have occurred; thus, this marker is irrelevant and was not considered as part of the results
of th is audit.

Improper Filing (IF)

As was reflected in the Massachusetts case of u. s. Bank v. Antonio Ibanez, SJC- I0694; 458
Mass . 637 (2010), it was the improper filings that got U.S. Bank into troubl e in an action to quiet
title. In this instance, U.S. Bank and Wells Fargo Bank both went into court to quiet title to two
distinct pieces of property that was determ ined by the court neither could lay claim to via
forec losure because the assignments showing they actually had a lien interest in the properti es
were filed improperly (after the fact) ; thus "putting the cart before the horse" . When such a
designation became necessary to be delin eated as part of this audit, the corresponding box would
have been checked. If there was an issue with the relevant parties claiming an interest as Gran tor
or Grantee during the review of the document, this category would be checked.

During the target audit period, there were seven (7) documents (all Trustee's Deeds) that
appear to have been improperly filed. Again, the bulk of the audit contained MERS­
related assignments along with related documents as presented for consideration by the
Williamson County Clerk.

Suspect Invalid Warranty Deed (lN V)

There are certain issues that could become apparent to cause a warranty deed to be subjec t to
legal challenge in the Texas court sys tem. Suspect issues could include the listing of an
improper legal description; a legal descript ion that does not match the situs address of the
property; a document void of a legal description altogether; a warranty deed that is not properly
attested to by the Grantor; attestation of an alleged Grantor in a warranty deed conveyed by a
substitute trustee (otherwise known as a Trustee's Deed); or a warranty deed that fails to include
a necessary notaria l jurat and execu tion that are statutorily proper.
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While this is certainly subjective, the concept here is to scrutinize the document for further
potential legal review by either the attorney for the homeowner or any authority within
Williamson County that may wish to review the documentation. When such a designation
became necessary to be delineated as part of this audit , the corresponding box would have been
checked.

During the target audit period, four (4) instances manifested themselves where this
scenario may have occurred; thus, four of the GeneraJ Warranty Deeds purported to be
legitimate, may have contained suspect information that could be subject to legal challenge.

ll-fERS -Appointed Trustee (/lolA T)

In most deeds of tmst in the State of Tex as, there is a provision (generally found in Paragraph 24
of most long-form deeds of trust documents) that states that the " Lender" from time to time may
substitute a trustee which would be vested with the same full powers and duties of the original
trustee. As to the specific contractual research conducted to assert these results, there is no
apparent language in said deeds of trust to indicate that the "Lender ' s nominee" or MERS, could
appoint the substitute trustee. There is no "defined" language in the deeds of trust examined by
the auditors during the course of this audit that would reflect MERS authority to do so.

Due to the fact the target audit encompassed specific facets of the MERS business model (acting
as a nominee for the lender and lender's successors and assigns; and the successors and assigns
of MERS) , one specific facet relative to a potential conflict of interest in the document review
leads us to believe that there were certain third-parties acting as MERS certifying officers, who
proceeded to use their "MERS hat" to appoint a substitute trustee on behalf of the lender. When
such a designation became necessary to be delineated as part of this audit, the corre sponding box
would have been checked .

During the target audit period, there were twenty-four (24) instances where this scenario
may have occurred in the form of a foreclosure mill or representative of a third-party
document manufacturer utilizing MERS as a means to appoint a substitute trustee, in
contlict with the contractual language the auditors found while examining specific deeds of
trust.

MERS-Assigned Deed ofTrust (MAD)

The biggest issue we see in the instances of the deed of trust is the assignment by a party
claiming to use the certifying official designati on of Mortgage Electronic Registration Systems,
Inc. as a Vice President or Assistant Secretary (as nominee) on its own free-standing claim or via
the claim as nominee of another party, the corresponding box would be checked.
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The persuasive argument arises from several court cases, including Bellistri v. Ocwen Loan
Servicing, 284 SW 3d 619, Mo. (2009), wherein MERS can only assign what it has an interest in
(granted by the Borrower), which is the deed of trust and not the promissory note,

However, in the issues we observe here indicate that in hundreds of instances involving
assignments throughout the target audit period, MERS attempted to convey also "the note " with
the deed. Many of the Texas courts rely on the maxim that the deed of trust follows the
promissory note .

The MERS business model however, requires the note to be bifurcated (split) from the deed of
trust , also as noted in the Northern District of Texas case of A1cCarthy v. Bank ofAmerica et ai,
wherein the Han. James McBryde cited Carpenter v. Longan, 83 U.S. 271 (1872), which in part,
states:

"The note and mortgage are inseparable; the former as essential,
the latter as an incident. An assignment of the note carries the
mortgage with it, while an assignment of the latter alone is a nullity.'?'

Thus, our theory of use for determination in this audit is based on that premise and any
appearance of the vernacular, "together with the note" in any MERS-related assignment was duly
noted with a check of the corresponding box . Our concern with MERS transferring the note
reflects solely on the previously-stated court cases.

It has been the understanding of the auditors that the Borrowers agreed to allow MERS to
participate in their deeds of trust (as a nominee and beneficiary) by their signature(s); thus,
MERS would then claim the right as a nominee for the lender to engage in only what authority
was granted to it in the deed of trust. MERS has admitted in numerous court cases that it was not
named as a "lender" or "payee" on the promissory notes in question.

During the target audit period, there were twelve hundred thirty-seven (1,237) instances
where this scenario appears to have occurred (meaning the phrase "together with the
note") was present; thus, this marker represents the highest ranking of occurrences within
the audit.

"Carpenter v. Longan , 83 U.S. 271 (1872); there are a long chain of Texas cases agreeing with this ruling.
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Missing Information (MI)

There were documents that were reviewed as part of this audit that contained blank spaces where
some item was missing that should have been (implied) stated. Some of this missing information
involved areas like: (I) missing notarial jurat or execution; (2) missing or incomplete affixation
of notarial seals; (3) missing gender delineation in the jurat; (4) missing notary signatures; (5)
missing lender identification (where MERS conveys on its own as the claimed "note holder");
and (6) blank spaces or spaces where any appearance of a manufactured "form" document left
out specific information necessary to identify a party or authority by attorney-in-fact. When such
a designation became necessary to be delineated as part of this audit, the corresponding box
would have been checked.

During the target audit period, there were at least sixty-six (66) documents that contained
visible instances where this scenario may have occurred.

Suspect Forgery (SF)

This is one of the more serious issues the auditors had to face, as document manufacturing lends
itself to "robosigning", an issue which has long plagued the mortgage industry and by extension,
the Williamson County real property records. Signature comparisons were done among several
of the known robosignors of notoriety. There appeared to have been variances in signature
depending on which notary was acknowledging the document. This would lead us to believe that
the notary was directed to sign the person's name to the document (as the attestant) and then
acknowledge that signature.

There are several instances wherein suspected third-party document manufacturers, such as
Lender Default Solutions, CoreLogic Document Solutions, other unknown Lender Processing
Services, Inc. entities operating under different names, Verdugo Trustee Services Corporation,
Orion Financial Group, Inc. (a Texas corporation), as well as the lender's own document
manufacturing arms themselves, all manifested themselves at one point or another when certain
documents were audited.

The scenario regarding this marker became an issue with the case against two Lender Processing
Services, Inc. title officers in California (Gary Trafford and Gerri Sheppard), when a notary
whistleblower (the late Tracy Lawrence, the Nevada notary public who was found dead in her
apartment the day of her sentencing hearing) testified along with others in her office before a
Clark County, Nevada grand jury, that they were ordered to forge the name of the attestants (the
defendants here in) to the document without the attestant being present; and then acknowledging
the signature that they (the notaries) them selves affixed.
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In Texas, the notary is required to keep a log book of all signatures (Texas Government Code §
406.014) and is further required to witness the signature of the attestant. When such a
designation became necessary to be delineated as part of this audit, the corresponding box would
have been checked.

During the target audit period, across all markers there were twelve hundred sixteen
(1,216) instances where this scenario may have occurred; thus, this marker is very relevant
to the use of third-party document manufacturing which manifested itself as a means to
effectuate foreclosure of WiJIiamson County property owners. It appears that most of these
issues occurred within the MERS-related assignments category; thus, the larger figure
coinciding with the number of these types of assignments reflected in the audit.

Suspect Notary Fraud (SNF)

Notary fraud has become a critical issue of late due to the integrity with which notary publics are
supposed to act on behalf of the State of Texas. Because of the prop ensity for certain entities
(including the foreclosure mills) to manufacture documents to effectuate foreclosure
commencement, this issue runs parallel to the previously-discussed issue of forgery. This is a
very serious problem that could be construed by prosecutorial authorities to be criminal in
nature ; thus , this issue was treated with grave concern and wherever the instance occurred where
an attestan t signature was delineated as suspect, meaning there were several different versions of
that signature, notary fraud then became a suspect issue.

Notary fraud can occur on more than one premise. The notary might be aware that the person
signing the document is NOT who they say they are which could constitute robosigning or
surrogate signing. By the notary themselves failing to witness the signing attestant; or by affixing
their signature to the document in the stead of the signor without express power of attorney,
could be construed as suspect under this marker. There have been instances where the notary was
not pre sent to witness the attestant sign the document; or, in the alternative, may have affixed the
attes tant' s signature to the document in lieu of the attestant ' s appearance. Some of these
instances have been prosecuted. Most notably, Nikole Shelton (a notary public who was
employed by GMAC Mortgage LLC) was stripped of her Pennsylvania notary commission and
is currently under investigation for notary fraud. Nikole Shelton's notarial executions have been
found in the official property records of Williamson County, Texas in cases now pending before
the COUl1s in this County.

The re are certain persons named within this audit for which several signa tures NOT identical to
each other have manifested themselves, leaving the audit team with no choi ce but to conclude
that there may be suspect fraudulent behavior relative to the manner in wh ich the document was
"processed" . When such a designation became necessary to be delineated as part of this audit,
the corresponding box would have been checked.
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During the target audit period, there were fourteen hundred twenty-six (1,426) instances
(1,142 involving assignments; 244 involving appointments of substitute trustee; 5 involving
issuances of warranty deeds and 35 involving trustee's deeds) where this scenario may have
occurred.

Thus, it is implied that the potential exists for the notary public to have affixed their seal to
a given document without visually observing the signor who attested to that document.*
This marker is very relevant as to the suspect behaviors which have been prosecuted as the
results of the use of third-party document manufacturing. It appears that most of these
issues occurred within the !VIERS-related assignments category; thus, the larger figure
coinciding with the number of these types of assignments reflected in the audit.

Suspect Surrogate Signing (SSS)

This marker was found to be relevant in the context of issues involving notary fraud and
robosigning, largely in part due to third-party document manufacturing by servicers, substitute
trustees and even trustee services processing foreclosure files entrusted to them by the lenders
claiming to be involved. The act of suspect surrogate signing was highlighted in the CBS News
60 Minutes news piece, where reporter Scott Pelley interviewed a man named Chris Pendley,
who admitted on camera that he was paid to sign the name of "Linda Green " to hundreds of
documents an hour in the offices of the now-defunct DOCX, a subsidiary of Lender Processing
Services, Inc . located in Alpharetta, Georgia.

Pendley also admitted in the interview that he signed Linda Green's name on behalf of a number
of banks and financial institutions; and MERS; claiming to be a Vice President of whatever
entity was purported to have assigned something to another entity. Whenever there was an issue
with signature variations, the corresponding box would be duly noted as such that the potential
exists that the given document was suspect for manufactured signatures by parties other than the
attestants themselves.

Again, it is clarified here that robosigning in of itself is NOT the issue , but rather the fact that the
attestant signed these documents at such an alarmingly fast rate that they: (1) would have not had
the opportunity to read the document and thus understand its contents; and (2) obviously didn't
know of the contents to which they were attesting was factual. By virtue of the fact they signed
someone else 's name (without personal, first-hand knowledge of the facts contained and attested
to) the clear intent appears to be wanton and reckless document manufacturing with the intended
purpose of effectuating a foreclosure proceeding or in the altemative, assigning the document to
another party who would then claim an intere st in the property or to appoint a successor trustee
in similar fashion. When such a designation became necessary to be delineated as part of this
audit, the corresponding box would have been checked.

..All notaries public arc regulated under the Texas Governmen t Code at § 406 et seq .
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During the target audit period, there were fourteen hundred fifty-eight (1,458) instances
(involving 1,200 assignments; 223 appointments of substitute trustee and 14 involving
trustee's deeds) where this scenario may have occurred; thus, it is implied that the
potential exists for the audited documents to have been signed by someone other than the
attestant, whether via assignment of a deed of trust (an alleged note) or through
appointment of a substitute trustee. The numbers may vary between suspect issues where
in some instances a certain issue may not be apparent where in other issues they were.

This marker is very relevant as to the suspect behaviors which have been prosecuted as the
results of the use of third-party document manufacturing. It appears that most of these
issues occurred within the MERS-related assignments category; thus, the larger figure
coinciding with the number of these types of assignments reflected in the audit.

Self-Assigned Assignment (SAA)

In the assignment category of the audit , it became relatively easy to spot suspect issues wherein
the appearance of "self-assignment" through the use of the "MERS HAT', or in the alternative,
the servicer 's own employees would assign the deed and note to themselves directly, when all of
the markers indicated that the address of the signor was the same locale as the entity receiving
the ass ignment. Whenever this occurrence becam e obvious, the corresponding box was duly
checked.

During the target audit period, there were one hundred sixty-seven (167) instances where
this scenario may have occurred; thus, it is implied that the potential exists for the audited
documents to have been signed by an employee or officer of the assignee.**

Self-Appointed Trustee (SA T)

Thi s marker generally became obvious whenever there was a reference to the foreclo sure mill
having prepared the document, wherein it appeared that one of its own attomeys or other
employees (notaries) whose addresses were registered to the same address as the law firm,
appointed themselves to conduct the foreclo sure, or in the alternative, appoint a successive ser ies
of known representatives (associated with the respective law firm) to conduct the sale of the
property for the foreclosure mill. The corresponding box was checked when this situation
appeared to manifest itself.

**In many instances observed within this audit (post-200 9 assign ments conducted by signors ofRecon'Irust Company , NA .. with
offices in Rich ardson, Texas (a wholl y-owned subsidiary of Bank ofAmerica, NA.) would appear 10 self-ass ign assignments on
behalf of Countrywide Home Loans, Inc. or Countrywide Home Loans Servicing LP (then-defu nct) to BAC Home Loans
Servicing LP or to Bank ofAmer ica. N A. as successor hy merger to BAC Home Loans Servicing L in an apparent attempt 10

utilize the assignment to effectuate an appointment ofsu bstitute trustee to commence f oreclosure pro ceedings against Williamson
County property owners.
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During the target audit period, there were one hundred thirteen (113) instances where this
scenario may have occurred; thus, it is implied that the potentiaJ exists for the audited
documents to have been signed by an employee or officer of the assignee AFTER they self­
assigned the deed of trust and note to themselves. In the alternative, there were issues that
were discussed in a separate section that would indicate that certifying officers of MERS
would appoint the trustee.

Deed of Trust Verified (DOT)

In all instances wherein the original deed of trust had to be examined to verify an issue with
another document (assignment or appointment) that was being audited, the box corresponding
with this verification was checked. In many instances, the respective files were subjected to
what is known as an Extraction of File . This is where the file is pulled from the audit and
independently reviewed by multiple auditors for confirmation of specific issues relative to the
results obtained as part of this audit. Approximately ten (10%) percent of the files examined
involved pulling a deed of trust to examine specific lenders NOT NAMED in the MERS-related
assignments, mostly signed by Stephen C. Porter of Barrett Daffin and Selim Taherzadeb of
Brice Vander Linden, among many.

Not Filed (NF)

In the event that a suspect document could not be located when extracted, this designation was
appropriately checked. Further review would then be necessary for example, to determine
whether a notice of foreclosure sale was actually recorded in the real property records to comport
to § 192.007 of the Texas Govemment Code as discussed herein. This designation would also
apply to missing appointments and assignments that could not be verified as part of the chain of
title under this same statute. Missing documents will be discu ssed within the parameters of the
extracted files contained within this audit.

Cut-OffDate Missed on REMIC (CMR)

As explained in this report, whenever the situation arose that it became apparent that the assignee
was a special purpose vehicle (SPV) or a special investment vehicle (SIV) which purported to
operate under New York Trust Law, the auditor turned the file over to a research assistant who
would conduct further searches of the U.S. Securities and Exchange Commission's (SEC)
EDGAR databases (through peripheral sites) to determine the cut-off date of the Real Estate
Mortgage Investment Trust (REMIC) that purported to receive the assignment. Within the
trust's pooling and servicing agreement ("PSA"; wherein the banks are vehemently objecting to
the homeowner's use of to provide affirmative defenses to a foreclosure action) are specific rules
and regulations mandated under New York Tru st Law that , if violated, would contravene that
law and render the transaction void. One of these regulations covers a purported cut-off date,
wherein the Borrower 's note is supposed to be conveyed into the trust.

20 I P age



At the time of conveyance, the document is supposed to be recorded in the real property records.
Whenever the date of the assignment indicated in the public record exceeded the date allowed for
conveyance of the note and deed into the trust vehicle, the corresponding box therein was
checked. This scenario will be discussed in more detail in this report.

During the target audit period, of all of the attempted assignments to special purpose or
investment vehicles, after researching the files reported within the U. S. Securities and
Exchange Commission's (SEC) peripheral website (www.secinfo.com), there were one
hundred sixty (160) instances where the assignment date as reported in the audited
conveyance did not appear to meet the criteria for properly conveying the deed of trust and
note into these vehicles. Because many of them involved MERS-related assignments, it is
highly suspect that the borrowers' promissory notes (along with their respective deeds of
trust) failed to make the trust pools. It is unknown WHO owns these borrowers' notes at
present because many of them appear to be obfuscated within the MERS electronic
database, not available to the affected borrowers herein.

REMIC Unidentified (RUD)

As explained in the previous scenario, searches were conducted using all relevant values to
determine the existence of said trust vehicles as Real Estate Mortgage Investment Conduits.
When these vehicles could not be located after several value inputs , the corresponding box was
checked to indicate that the REMIC could not be identified using normal search means. This
could also mean that the trust vehicle that the property was allegedly conveyed into was not a
trust required to report to the SEC and thus would constitute what is known as a potential 144-A
Trust. There are various reasons why a trust would not report to the SEC, one of which is due to
having less than 300 certificate holders involved as reported in the trust documents originally
filed with the SEC. Another reason would be that the trust is an "acquisition trust" that is
privately held by the Lender and makes lip the bulk of the potential l44-A trust entities.

During the target audit period, of all of the attempted assignments to special purpose or
investment vehicles, after researching the files reported within the U. S. Securities and
Exchange Commission's (SEC) peripheral website (www.secinfo.corn), there were twenty
(20) instances where the trust entity could not be located; thus, it is unknown who actually
holds the promissory notes and accompanying paperwork for the affected property owners
in Williamson County, Texas.

Because these results involved MERS-related assignments, it is highly suspect that the
borrowers' promissory notes (along with their respective deeds of trust) failed to make the
trust pools. It is unknown WHO owns these borrowers' notes at present because many of
them appear to be obfuscated within the MERS electronic database, not available to the
affected borrowers herein.
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Suspect Robosigning (SRS)

Much media attention has been given to this term; as such, we address it here as well. As will be
further explained through different scenarios in this report, anytime that the auditor confronted a
situation where document manufacturing appears to have OCCUlTed, it is implied that the signor of
the document may not have signed the documents affecting Williamson County, Texas property
owners without personal knowledge of their contents, in "robotic fashion" and then through
various agents and third-party document manufacturers, caused these documents to be recorded
in the official property records of Williamson County, Texas. As such, the corresponding box
was checked if that scenario manifested itself within any audited document.

Again, robosigning became a commonplace issue as the result of securitization via use of the
MERS system wherein allegations have surfaced that many of the borrowers' notes were lost or
shredded after being electronically recorded by the third -party document manufacturers archive
centers. The recent 49-State AG settlement, in which Texas was a party, negotiated settlement
money in part for the issues created by robosigning activities. Robosigning has also become the
"method of choice" of many mortgage loan servicers because of alleged "lost" or shredded notes.

To date , it does NOT appear that robosigning has stopped (or will at any point in time in the
future) and the scenario manifested itself during the target audit period. The extraction files and
certaindocuments discussed as the cause and effect of the scenarios evaluated within this audit
will be presented in the Case Studies section; and will be discussed in synopsis form in the
section involving those holding public office that represent Williamson County, Texas.

During the target audit period, there were fourteen hundred ninety-nine (1,499) instances
where this scenario may have occurred. Of that total, 1239 instances were noted involving
MERS-related or self-assigned assignments; 224 instances were noted involving
appointments of substitute trustee (both by MERS certifying "officers" and subsequent
self-assignees); and 36 instances involving the issuance of a Trustee's Deed, post foreclosure
sale.

One of the extracted files discussed herein reflects on the foregoing issue, where it appears that
suspected employees of Lender Default Solutions in Dakota County, Minnesota (on behalf of
Wells Fargo Bank, N.!\.) robosigned documents affecting a lost note affidavit and subsequent
conveyance.

Another set of documents discussed herein will reflect servicing behaviors by branches of the
title company giants themselves, like Fidelity National Financial and its wholly-owned
subsidiaries, who se alleged "officers" (actual FNF subsidiary employees) utilized these
processes and in doing so, made genuinely grievous errors in the se manufactured documents.
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Invalid Warranty Deed (INV)

One of the primary elements considered in a chain of title is actual proof that the property owner
indeed owns the subject property in question, as Grantee. Also of primary consideration is that
the party acting as the Grantor has the lawful authority to convey the subject property in
question.

When it became suspect that a warranty deed being issued may not be genuine for any number of
reasons, especially because it was issued as a result of a lender that may have not had a
legitimate interest in the subject property, and utilized apparent document manufacturing to
achieve that end, the box was checked as such to indicate suspect issues.

During the target audit period (even though the audit itself concentrated mainly on MERS­
related assignments), there were four (4) specific issues involving the issuance of General
Warranty Deeds, all post-foreclosure. While these are negligible in number, their relative
probative value would not be irrelevant if the reader was one of the four property owners
being issued that deed.

Audit Totals ofGeneral Significance

The significant audit totals are generally reflected in their entirety in TABLE "C" (below) of the
1,567 documents audited:

TABLE"C"

MERS "officer-assigned" assignments

MERS "officer-appointed" trustees

Apparent self-assigned assignments

Apparent self-appointed trustees

Suspect Robosigning in all categories

Suspect Notary Issues in all categories

TOTAL NUMBER OF DOCUMENTS REVIEWED
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THE REQUlRED COMPONENTS OF A LEGALLY VALID FORECLOSURE

In order for the entire scenario of chain of title to fully be researched , there comes an
understanding of the basic concepts of what is involved in a foreclosure proceeding in Texas .
The following items were submitted by the Law Offices of David A. Rogers, Austin, Texas,
for consideration in this audit (as requested by the Auditors) and constitut es his legal opinion:

1) A Deed from previous owner to the current owner must be recorded in the Deed records. Without
a record ed Deed, the homeowners have no real prop erty to secure to lender on the ir Note and
Deed of Trust.

2) The Homeowner agrees to a Note and a Deed of Trust with the Lender. The Deed of Trus t
secures the Note and provides the authority and the terms by which the lending party may non­
judicially foreclose on a property in the event of default, which may include non-payment of the
note. Slaughter v. Qualls , 139 Tex . 340, 162 S. \V .2d 671 (1942). The Note is the underlying
contract, which a homeowner must breach prior to the enforcement the foreclosure terms stated in
the Deed of Trust. The foreclosing party must be vested with both a valid Deed of Trust and tbe
underl ying Note that Deed of Trust secures in order to foreclose on tbe property. Scott v. Hewitt,
127 Tex . 3 1; 90 s.w.ze 816 (1936) .

3) If som eone other than an original "Lender" party to the Deed of Trust wishes to foreclose , tben
the Note and the Deed of Tru st must be validly assigned to the party wishing to foreclose prior to
initiation of foreclosure actions. If the assignment is not done correctly or timely, then the party
will create confusion as which party is entitled to enforce the Deed of Trust. Thi s can create a
"clouded" title. A clouded title can arise in several situations, but the most common are:

a. Assignment of the Deed of Trust to a party other than the party attempting to foreclose .
b. Assignment of the Note or Deed of Trust afte r the initiation of foreclosure proceedings.
c. Separation of the Deed of Trust from the Note by assignment or transfer to separate

part ies .
d. Inval id assignment due to failure to comply with legal requirements.
e. Invalid assignment because of failure by the foreclosing party to follow an order from a

Bankruptcy court.
f. Failure to record the transfer prior to initiation of foreclo sure proceedings.
g. Failure to timely or properly record appointment s of substitute trustees.

4) if the loan was a home equity line of credit , the foreclosing party must obtain a eourt orde r. Tex .
Can st. ar t. XVI , § 50; Tex. R. Civ. P. 736.

5) At least 20 days prior to the sending of the Notice of the Foreclosure Sale, the foreclosing party
must send out a Notice of De fault by certified mail, Tex. Prop . Code Ann. § 5/.002(d). However,
a clause in the Deed of Trust Requiring additional notice will supersede the statute. Slaughter v.
Qualls. 139 Tex . 340 , 162 S.W .2d 67l (1942); Michael v. CraItf oI'd, 108 Tex. 352, 193 S.W.
1070 ( 1917) . Most Deeds of Trust require 30 days between the default of noti ce and the notice of
trustee sale. Additionally, any notice sent must state (l ) tbe name and address of the sender of the
notice (Tex. Prop. Code Ann. §§ 51.0025, 5 1.0075 (e)) and (2) contain a statement that is
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conspicuous, printed in boldface or underlined type, and substantially similar to the following:

"Assert and protect your rights as a member of the armed forces of the United States. If you
are or your spouse is serving on active military duty, including active military duty as a
member of the Texas National Guard or the National Guard of another state or as a member
of a reserve component of the armed forces of the United States, please send written notice of
the active duty military service to the sender of this notice immediately." Tex . Prop . Code
Ann . § 51.002(i).

6) A Notice of Foreclosure Sale must be posted at the courthouse, filed and served at least 2 I days
prior to the foreclosure sale . This notice must be (I) posted at the courthouse (2) filed with the
county clerk, and (3) served by certified mail to each person on the deed of trust. Tex. Prop. Code
Ann. § 5Ui02(b).

7) If the foreclosing party wishes to use a Trustee other than a Trustee named in the Deed of Trust, a
notice of Substitute Trustee must be filed 21 days prior to the foreclosure sale. Michael v.
Crawford, 108 Tex. 352,193 S.W. 1070 (1917).

8) The property is sold at a public foreclosure auction. This must be conducted between 10 a.m. and
4 p.m. of the first Tuesday of the month at the courthouse of the county in which the property is
located. Tex. Prop. Code Ann. § 51. 002(a). Generally, sales are held at either 10 a.m. or I p.m.,
but the sale must begin no later than three hours after that time stated in the Notice of Foreclosure
Sale. Tex. Prop . Code Ann. § 51.002(e) .

The Use ofthe Foregoing Section as the Basis for Determination ofAudit Guidelines

In determining certain potential issues within this assessment, the general review of what
constitutes a valid foreclosure was taken under advisement and used as the basis for
determination of certain items within the audit parameters, such as the failure of the trustee to
file notices with the County Clerk as required under statute. In almost every case file that was
extracted for further review (past the initial audit), few if any recorded "notices" per se could be
located in the real property records of the Williamson County Clerk . The auditors would then
suggest those wishing to follow up on the results of this report seek out the respective Substitute
Trustee's Deeds and hold those parties accountable for not following Texas statutes. Due to the
massive amount of documentation and paperwork that was reviewed by the audit team during
this review, unless there was a specific reason to go into the file and look to see whether a Notice
of Sale had been filed in compliance with the Texas Property Code as part of a foreclosure
action, only those specific cases were noted herein. The fact remains however, that in the
instances that were audited a small number of them had Notice of Foreclosure Sale filed in the
county real property records. In the instances where the homeowners could not afford to retain
counsel to challenge these issues , it became obvious to the audit team the expediency of the
filing of Trustee 's Deeds by the foreclosure mills processing these actions.
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APPARENT ISSUES AFFECTING CHAINS OF TITLE; ISSUES INVOLVING
EXTRACTED FILES

EXTRACTION FILE: Slander o/Title Issues

Out of the hundreds of documents that were reviewed as part of the target audit , there were
certain documents that were extracted, one of which is highlighted here to emphasize the point of
alleged slander of title issues . This particular case involves the use of the wrong legal
description on BOTH the Warranty Deed AND the Deed of Trust (the Security Instrument
encumbering the Property with a lien). There is evidence that the original Trustee may have
prepared the original deed of trust documents and may be in error here .

The subject property appears to be owned by a couple which entered into a MERS-originated
deed of trust (Donald and Donna Jeffrey) when they were residing in Orange County, California.
The Jeffrey's appeared to have owned two separate properties in Williamson County, Texas.

They sold one of their properties (with improvements) to another California resident named
Debra Thomson. Instead of recording the lien interest again Thomson's new home parcel, the
recorded documents appear to indicate that the Jeffery's own property's legal description was
mistakenly utilized (and thus encumbered). It further appears that the firm representing itself as
the original trustee may have prepared these documents and caused them to be recorded in the
Williamson County real property records.

The Jeffreys already had a MERS-originated deed of trust on their own property; so in effect, it
appears that the sale of one of their properties to Thomson resulted in two distinct encumbrances
on their property, even though the situs addresses were listed respectively on each deed of trust
issued to both parties. In this instance, the saying that "the right hand didn't know what the left
hand was doing" appears to have been an understatement. It wasn 't until Thomson allegedly
suffered default on her note did MERS and its agents discover the error and attempt to file
corrections not only in Thomson's chain of title, but also releasing the numerous liens in the
chain of title to the Jeffrey' s property as well.

Securitization Issues

In addition to om focus on the aspects of assignment, we also addressed the secondary issue
involving MERS (as an agent) assigning the note and deed of trust into a special pUlpose vehicle
("SPV") or sp ecial investment vehicle ("SlY"); otherwise known as a trust made up of
collateraliz ed debt obligations ("COOs"), which were then allegedly wrapped into derivatives
called credit default swaps ("CDSs") and subsequently hedged bets against the performance of
these trust pools. We preface further discussion of this topic with the contemplation of the use of
MERS as an electronic database which would in effect, track the sale and transfer of securitized
mortgage loans as they moved from pool to pool ; owner to owner; by and through the u c of an
unregulated business model .
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On one hand, this model relies on the integrity of M ERS' member-subscribers to update accurate
information as to the actual movement of the Borrower's note. On the other hand however, the
MERS website contains a disclaimer which states that the contents of its website cannot be
guaranteed as accurate.

We therefore have to conclude that any information obtained by a cursory review of the MERS
website would thus either: (1) contain a margin of error based on the physical pos sibility that any
given member-subscriber would potentially fail to cause an entry to be placed into the MERS
database ; or (2) contain information that may have been obfuscated by MERS and its member­
subscribers to mislead the Borrower into believing that whatever is listed on the MERS system is
indeed factual , when the contemplation of the alleged Serv icer or alleged Investor states
specifically what the parties claiming an interest in any given subject property want the reader of
the website to accept as truth (whether it is in fact, or not).

It is furth er concluded that since the MERS database was designed for the purposes of tracking
securitized notes as they moved from investment vehicle to investment vehicle on Wall Street,
that when a MERS Identification Number appears on any Deed of Trust or referenced on any
unrecorded promissory note, that the intent of the participating parties (albeit almost always
unknown to the Borrower) was to utilize the MERS system to track securitized notes , implying
the use of the securitization process. It is highly unlikely that any Borrower at the closing table
knew that by signing their deed of trust involving MERS as nominee and beneficiary, that their
promissory note was going to be bifurcated (split) from their deed of trust (according to
published reports by MERS CEO R. K. Arnold)" and turned into a derivative on Wall Street.

At issue currently is whether the Borrower can argue the terms and conditions of the trust 's
pooling and servicing agreement (PSA) in court (as a third-party beneficiary) in light of two New
York federal court rulings that state that the certificates being held as derivatives are evidences
of debt, not equity investment. Further, the negotiability of the note is also up for argument, as
the lenders claim it enforceable under vee 3, while the borrowers' attorneys claim the note
instrument is now non-negotiable because its character and status have been changed in comport
with VCC Articles 8 and 9.

Again, we argue that the notes that were alleged to have been securitized were never properly
transferred (assigned) into the trust pools that claimed to have standing in fore closure actions. In
some instanc es within this audit, the trust entity was not listed in the SEC's databases and thus,
no furth er information could be ascertained. Thus, what the investors saw on the 424(b)(5)
prospectus es for these trusts were most likely the account numbers that were applied to the loan
tran sactions, but it is highly likely these loans relied upon the actual investors placing their funds
into the hands of the aggregate fund managers based on the belief that the loans they were
investing in were solidly rated as viable and repayable loans, supported by good credit ratings;
today' s investor lawsuits agai nst these trust entities appear to indicate otherwise .

"'Yes, The re Is Life On MERS, by R.K. Arnold, Vol. 2, No.1, Spring 1998, Real Estate Law , Probate & Property
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Our review of any assignment purporting to convey into a trust was thus subjected to further
scrutiny based upon a review of the pooling and servicing agreements ("PSAs") of the trusts as
shown on the 424(b)(5) prospectus statements. Accordingly, a cut-off date as to when the notes
were supposed to be conveyed into the trust pool in order to be included in the trust res appear to
have been violated in contravention of New York Trust Law.

In fact, further research showed that every single conveyance into one of these alleged
trusts appear to have been an invalid conveyance, yet the court systems relied on these
assignments as valid and thus may have unfairly subjected the property owner to an
improper foreclosure.

Absent litigation, there is no solid proof contained in the information reviewed both in the
assignment document itself as compared with the prospectus information (of the alleged trust
Iistings in the files of the Securities and Exchange Commission) that would lead the audit team to
believe that the tmst conveyances were legitimate; thus, any uncontested non-judicial foreclosure
action may in fact have been improper, bringing forth issues of unlawful conversion and unjust
enrichment to the benefit of unproven interests in the subject property.

For example, in one given document, an alleged assignment of a property belonging to John and
Donna Crites of Williamson County showed a trust cut-off date of June I, 2005, which would
promulgate that any loans being conveyed into the Credit Suisse First Boston HEAT 2005-4 (the
rest of the trust name was omitted from the document) should have been conveyed (through
recordation of the assignment by the lender to the trust depositor and then from the trust
depositor into the trust vehicle itself) by June 1, 2005. The closing date of the trust, when all
affairs of the trust pool should have been concluded, was July I, 2005.

Even though this assignment did not fall within the parameters of the target audit period, the
auditors chose to use it to exemplify the type of suspect behaviors asserted herein. The alleged
assignment, purportedly signed by Dallas foreclosure attorney Selim Taherzadeh as "attorney-in­
fact" for a "certain Limited Power of Attorney" ... dated August 29, 2008" (which the auditors
could not locate in the land records) showed the alleged assignment (Williamson County real
property records Instrument #2010016168) being actually assigned (and backdated) on March
10, 20 I0; acknowledged on March 15, 20 I0 by a notary public suspected of working in the law
finn of Brice , Vander Linden & Wernick, P.c., stating that MERS as nominee for CIT
Group/Consumer Finance, Inc. (a Delaware Corporation), its successors and assigns,
ROUGI-lLY FIVE (5) YEARS AFTER THE LISTED CUT-OFF DATE OF THE TRUST!

Further, on January 13, 2006, the subject trust's officer recorded an SEC 15d-6 Form, which is
construed to mean that the trust has less than 300 certificateholders and is no longer subject to
SEC reporting requirements. The filing of the 15d-6 Form can also indicate the beginning of the
winding down of the trust and its affairs. It is unknown whether there was a continued
distribution of funds to the trust certificate holders past this date.
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Many of these so-called "trusts" suffered what are known as "credit events", where a certain
number of loans in any given "tranche" (an individually rated group of residential loans,
promoted to be Triple-A rated, when in fact, they were all subprime, high-risk loans; or in the
alternative, many were already paid in full through sale or transfer or default insurance payout).

Upon the Borrowers' default, re-insurers like AlG, AMBAC, MBIA and others, paid default
insurance claims on these mortgages. Many of these re-insurers arc now suing the trusts and their
respective "lenders" and "trustees" for fraudulent misrepresentation as to the information listed
on the prospectuses, which promoted the loans as low-risk, when in fact, the lenders knew the
loans were structured to fail and thus were insured knowing of the potential insurance payouts.

A number of challenges under Texas Government Code § 51.903 have also of late been injected
into the dockets of Williamson County District Courts as administrative proceedings to challenge
deeds of trust and their relative assignments, in addition to the increased filings of quasi in rem
quiet title actions. The auditors believe that these suspect filings will not stop or be seriously
curtailed unless the parties conducting such activities are threatened with prosecution or actually
charged and duly convicted.

Conveyances from Now-Defunct Lenders

Additionally, there were also issues where MERS "Certifying Officers" appear to have attempted
conveyance of a deed of trust (and note) from already-defunct lenders (like Countrywide Home
Loans, Inc .) to Bank of America, N.A., some two years AFTER Bank of America, N.A.
subsumed Countrywide Home Loans, Inc. (20 11). In any instance wherein an allegedly defunct
entity attempted to convey (through the use of a MERS assignor) property to another existing
entity, the question then arises as to HOW such an occurrence is possible without fully
substantiating the events leading up to the assignment.

There is also a newly-discussed issue wherein defunct lenders in Chapter 11 bankruptcy are
repudiating the MERSCORP signing agreements and divesting themselves from involvement
with MERS, only to have MERS certifying officers then execute agreements (in contravention of
the repudiation), generally as the result of self-assigning the deed of trust and note . Harder to
understand is the issue wherein MERS certifying officers can conveyor assign property away
from a defunct entity (or an entity in reorganization under U. S. bankruptcy Chapter 11
protection) to an existing entity without permission from the bankruptcy trustee or the COUlt

itself.

In the instance where any of the foregoing entities attempted conveyance into a special purpose
vehicle, the question then arises as to HOW a defunct entity can convey a defaulted promissory
note into a trust vehicle, knowing it is in default. Numerous judges like Hon . Arthur Schack of
Kings County, New York have asked foreclosure attorneys that very question, much to the
attorneys ' chagrin, without answer.
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Use ofQuestionable Addresses by MERS Signers as Found in MERS-Related Assignments

In many instances, there was use of an address in Ocala, Florida address (3300 S.W. 34th

Avenue , Suite 101, 34474) that in fact, was never registered to MERS to begin with. The lessee
at that time was Electronic Data Systems ("EDS"), the entity that purportedly set up the MERS
electronic database. That space is currently occupied by Hewlett-Packard, based on contact with
the leasing agent for that space. See the following email , sent by the building' s leasing agent to
Steve Morberg (of Washington State), who supplied this correspondence for use herein:

From: Randy Buss [mailto :randy@naiheritage.com]
Sent: Sunday, August 21, 2011 9:53 AM
To: Steve Mo rberg
Subject: RE: Suite 101

Steve,

3300 SW 34th Ave, Unit 101, Ocala is currently leased to Hewlett Packard and was
formerly EDS before they bought them . I'd guess they've been there for 5-10 years.
The unit is available next year but can be negotiated as sooner. I do not know of
any lender that occupied th is space but I'm only the leasing agent marketing vacant
and upcom ing vacant space. You'll need to address correspondence to the owner
of t he property which can be found in the public records. I hope th is helps. I've
received similar phone calls f rom others .

Randy Buss
NAI Heritage Business Director

P.O. Box 2495, Ocala, FL 34478
2605 SW 33rd Street , Bldg 200, Ocala, FL 34471
Ph: (352) 482-0777 x214, Fax: (352) 237-7329
www.naiheritage.com
An alliance partner of Heritage Management Corp.

A number of these address issues appear to have been facilitated by CoreLogic Document
Solutions in Chapin, South Carolina (amon g others) at the request of Bank of America, N.A.
Subseq uently, MERS issued a policy bulletin telling document manufacturers who were using
the foregoing address to change to a different address in Danville, Illinois. A searc h of this
address produced the listing for a private detective agency (Metro Detective Agency), who
appears to be receiving process and correspondence for MERS.
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There is also apparent and obvious ignorance of MERS's own policies and directi ves, like the
one for the use of MERS addresses, referenced herein as Policy Bulletin Number 2010-2, which
MERS issued to its member-subscribers PRlOR to the start oftbis target audit period.

ITo: All :.\IERS "[tmbtr,~

Policy Bulletin
Number 2IUO-l

Sep tem ber 24. 2010 I
Re: lH0I1gage Ele ctronic Regtstranou Syste ms, Inc. C han ge of Mail ing Address

Effective December 6, 2010, all recorded documents requir ing a streer address for :\lOI rga~

EI tronic Registration Systems, Inc . should use the following addre s:

1901 E Voorhees Street, Suile C
DlIlH1Ile, IL 618J4

Recorded documents nor requiri ng a stree t address for Mo rtgage Electronic Registration
Sys tems, Inc, should continue to use:

P.O . Box 2016
F lint, "II 48501 ·2026

£Qlicv Bullelin l OOS-; provides examples of when a street address is required on recorded
documents , When a stree t address is required. both the Danville, IL and Flint. ~U addresses
above should be included

Start ing Dec ember 6. all service of process to Mortgage Electronic Registration Systems . inc.
requiring a signature for del ivery should be sent to the Danville. IL address. All serv ice of
process not requiring a signature for delivery shoul d continue to be addre ssed to the Flint. Ml
address.

Service of process to the Ocala. FL address will be refused starring Decem ber 6. USPS mail sent
to the Ocala addles; will be rerumed ( 0 ender with a stamp indicating tile correc t addr es•.

Ptease pro- ide rhts nonce to a ll departments ,md affiliates responsible for generanu g
documents wtth :\IERS lan gllagt', OJ' for provtdlng service of process 10 :\lol' lgage
Elec rrontc Regtstrarton Systems, Inc . ()1ERS).

Thank you for yo ur cooperation,

One example of the blatant ignorance of MERS policies by its own members is reflected in the
followin g example, where its signing officers (apparent employees of Bank of America
subsidiary ReconTrust in Maricopa County, Arizona) wear the "MERS hat" to assign property to
Bank of America, from then-defunct Countrywide Home Loans Servic ing, L.P., to itself; and did
so using the Ocala, Florida address, nearly 10 months AFTER ivlERS issued the foregoing policy
bulletin:
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See the following example of Instrument #20 II 065381 that falls within the purview of our target
audit; f led for record on September 28, 20 I J:
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Countrywide subsumed by
Bank of America, N.A. at
time of conveyance .

RECONTRUST is a wholly­
owned subsidiary of Bank
of America, N.A. (then

Countrywide)

The date does not comport
with MERS policies for change
of address use.

Who is MERS the nominee for
if Countrywide is defunct?
What "value" did it receive?

The cut-off date for this trust

entity (to accept the roan into
the trust pool) is September 1,

2005. The closing date of the
trust was September 28,2005.

Standard "form", fill in the blanks

No gender or plurality
-~~ delineation

I r«orOe.d lMIllO:
C6n1Ae\C
4. L I!nIIdaJy St.
AUa: RtlftR
Cbpl.. SC

~i6I J!.epWfdBy:
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~991t

.fSIJt.jQII:MI6I')'SL
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ASSlGNMENT OF Dl:ED OF TRUST

red at CorcLogic Document Solutions.., .. MERS MIN #

Scribbl ing of a signature is
a marker of high-speed
robosigning!
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WHERE [S THE NOTA.RY'S SIGNATURE? (Where did she "witness her hand"?)
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The next question we pose, due to the extreme number of documents signed per hour (+/- 350),
is: How much personal knowledge does Jane Martorano (the "Assistant Secretary" for MERS)
have about the contents of the information she is attesting to (that Barbara Nord in South
Carolina drafted)? Could you read every single document and look up the relative information to
verify that the information is accurate if you were signing one document every si.x seconds?

Other Notary Issues

In the following example, the notary for Selim Taherzadeh appears not to have acknowledged
the document with her full, commissioned name (as may be required under the Texas
Government Code at § 406 et seq):

STATE OFItiXM

COUNTY OFJ)ALlA~

COR.PORATE ACKNOWLEDGMENf
§
~
§

1111s illWllmcnt Wa.5 ackoowlcdged before me on l1Ie 11'\h~ ~f~~ by* A, W~I\1lI
Thh~dd\ or MORI.<MGF. BLl!CTRONlC REGTSTRATIDN SYSTBMS, me, SOLHL'( I\S NOMINEE FOR
SEBRING CAPJTAL PARTNERS, klMIlEO PART!'ffiRSHlr. lIS SUCCESSORS AND ASSIGNS 0" bM.1lfof
saidtbCpOrmon.

The particular assignment in question was allegedly acknowledged on the 1i h of March, 2011;
however, the Date of Transfer allegedly occurred on the 2nd of March. How are we to know
when the assignment actually occurred and if the attorney herein had knowledge of what he was
attesting to, as it appears his law finn also manufactures documents to suit a given purpose? Of
course, we also do not know why the document was backdated to reflect an assignment (transfer)
date unknown to the Borrower unless he effectuates discovery within the filing of a lawsuit.

Certain Issues with Tracking Assignments

There were also issues arising out of simply listing the legal description on the assignment
instead of the reference Deed of Trust instrument number. This happened in at least ten (10)
instances involving the attestation of Selim Taherzadeh alone. All of the documents were
Special Warranty Deeds of Trustee's Deeds (assigned after a foreclosure sale) ; all documents
bad a second page attached where a corporate acknowledgment existed (another marker of
document manufacturing where the potential exists that the two pages were manufactured
separately and attached to each other at a later point in time).
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Additionally, all ten documents shown had Wells Fargo Bank, N.A. as the assignor, with Selim
Taherzadeh claiming to have "attorney-in-fact" priv ileges as dictated by a Limited Power of
Attorney acknowledged on June 18, 2009 (not found to be located in the real property records of
Williamson County at any time during the audit). Other similarities with this grouping showed
that the Assignee was The Secretary of Housing and Urban Development (HUD) in care of the
law firm of Michaelson, Conner and Boul in Oklahoma City, Oklahoma. Similar types of
documents were shown with listed "investors" as Fredd ie Mac or Fannie Mae, without the
appearance of an appropriate assignment to the GSE's reflecting their interest in the property.

The problem with these recordations is that the Williamson County real property records system
generally records documents by related instrument numbers. Since the documents only contain a
legal description, the potential exists that these Warranty Deeds could only be found by
instrument number alone , not by legal description as they pair with the original Deed of Trust
which was foreclosed upon. This scenario would ultimately impede tracking the chain of title.

Selim Taherzudeh Issues

Selim Taherzadeh 's signature, which appears as some authority vested by limited power of
attorney for what appears to be foreclo sure mill Brice Vander Linden & Wernick, P.c. claims he
has a limited power of attorney vested to him on behalf of the following entities:

Wells Fargo Bank, N.A., June 18, 2009 P.O.A. to sign for original Lender DHI Mortgage
Company with MERS listed as nominee (appointment of substitute trustee) .

This particular appointment was preceded by an assignment that appears to be done on behalf of
Wells Fargo Bank, N.A. (recorded on August 5, 2011) by agents of Lender Processing Default
Solutions of Dakota County, Minnesota. The assignment appears to have conveyed the subject
property to Wells Fargo Bank, by and through its own association with LPS. The signor is
signing for MERS as nominee for DHI Mortgage Company, an Austin , Texas-based company
created to benefit D. R. Horton, Inc. and its real estate development projects. There does not
appear to be any Texas-based assignment involved with this assignment. All assignments relative
to this conveyance appear to have been done by LPD employees with the assistance of Wells
Fargo Bank, N.A.

There is reason to believe there is suspect robosigning and suspect notary fraud in this instance
as it is unknown as to whether Taherzadeh actually ( I ) signed the documents , due to the
signature variations; and (2) had personal knowledge of what he was attesting to, based on the
number of documents he (as a managing attorney for Brice) would have to sign in one hour.

It appears that LPS was also instrumental in helping ass ign numerous mortgages over to Wells
Fargo Bank, N.A. so Taherzadeh, as its alleged attorney-in-fact could sign off on appointing his
own law firm (Brice) as the foreclo sing entity, whether Wells Fargo indeed owned the Notes in
question.
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In this particular case, involving a Williamson county property belonging to Pedro Rodriguez
and his wife Gabriella Rodriguez (involving the filing of Notices of Acceleration and Trustee's
Sale), there was not one but FIVE notices filed with the Williamson County Clerk dated March
9,2012; April 6 2012; May 9, 2012 ; June 6, 2012; and July 10,2012 ... five times the note
appears to have been accelerated and five times, sale dates were set and re-set. Different
substitute trustees appear to have signed the notices, all on behalf of the Brice foreclosure mill.
Related source files were examined through www.wilco.org. There are also issues as to whether
a valid power of attorney existed before May of 2012 giving Taherzadeh and Brice Vander
Linden attorney-in-fact status tram Wells Fargo Bank, N.A. (see Appendix 2 for reference) .

With the manner in which the notary 's apparent handwriting either affixed the date of the signor
(or in the absence of the "execution date" being listed), it is possible that Taherzadeh may have
signed the document, but the notary did not witness it; or in the alternative, the notary surrogate
signed Taherzadeh' s signature at his direction. In the previous scenario, where Taherzadeh
signed the Special Warranty Deeds, he may have in fact signed them, but the second page­
attached corporate acknowledgments may have been pre-signed, which would mean that no one
would have knowledge of their genuineness. Someone else may have surrogate signed
Taherzadeh's name; thus, the attorney would lack knowledge of the document's actual contents .

Backdating Assignments

There were dozens of issues with Selim Taherzadeh (as well as Stephen C. Porter) acting as an
attorney-in-fact for MERS in assigning various deeds of trust (and attempted assignments of
notes) to special purpose vehicles as well as Wells Fargo Bank, N.A. Over half of the
assignments were backdated more than a week; some assignments were backdated to
convey some sort of purported authority by more than 4-1/2 years!

There were also as many signature variations of Taherzadeh' s signature in these assignments.
Again , we revisited the idea of self-assignment of the deed of trust through the use of MERS ;
suspect surrogate and robosigning and possible suspect forgery of Taherzadehs signature, or in
the alternative, notarization of documents containing Taherzadeli's signature without the notary
witnessing the signature. The following signature of Taherzadeh (below) was reprinted from
correspondence sent to one homeowner by certified mail:

Very truly yours,

~J/.~
Brice, Vander Linden & Wernick, PC.
Selim Taherzadeh

Managing Attorney

36 I P C! e



This particular signature is where he specifically identifies himself as a "Managing Attorney" for
this alleged foreclosure mill and no other entity. Notice the formal signature, even though his
middle initial ("H.") does not appear within the typewritten closing. The most common issues
discovered as part of this audit were for suspect robosigning and suspect surrogate signing.
Additionally, the signors (Taherzadeh in this instance) wear multiple hats, signing for MERS as
attorney in fact as well as for other entities by limited power of attorney, even though few of
these powers of attorney could be located. In one instance, Taherzadeh himself even certified his
own signature and his own authority on a document. Technically, the authority is supposed to be
granted by the lender (as holder of the note) . Such does not appear to be the case here; instead
based solely on arrogance of the foreclosure mill.

As was demonstrated by county registers of deeds, county clerks and county recorders in
previous types of investigative audits and examinations done by third party contractors, multiple
samples of "robosignatures" (such as with robosignor Linda Green) were gleaned from the
records and posted on a single page to reflect the alleged surrogate-signing issues, as shown in
this report:

F'I'iC lh:l~. N~Ii"~JllIsso,le:11u<I

c<::Et:-t-~-
113. A,((1)mt}'·L1.-fifC pJlS:J:'i'l1 to thJt«rt31" uffli{W
f'owu ocf i\fI(,m~1 ;Id;'oC'Ar~dWd onApcill. 26m

MORTGAGE ELliC1"RONlCREGISTRATION SYmMS,
INC., SOLfiLY AS NOMINEE l'OR FREMONl'
TNVBSTMENf &. WAN, ITS SUCCESSORS AND

:sro~
~c1frnTaher-.lclt

It!; AI!Ornpv=-w-fut P\Il'$lUlIlI 10 that eenafn Urn!!:cd Pow of
~y &l:Jcngwled8f! on AUgus129, 200t

MORTGAGE ELECfRONIC REGISTRATION SY!I1EMS.
INC, SOl.ELY ASNOMTNEE FORCTXMORmAO!!
COt.W/I , " ITS SUCCESSORS ANDASSKJNS

'It.WtJ uklJSetimTallerzadeh

Tts: Attorney-iIl.filet pur.lWIIlt 10 lhal C.t11>'..iJI U:nltbi PO",-er of
MOIlle)'oolcnowle-.fgc 00AU~129,2008
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MORTGAGH ELECTRONIC REOISJlL\TJON SYSTEMS
INC., SOLELY AS NOMINEE FOR PlUMELHNDlNG. A
PLAlNSCAPITAL. COMPA}IIY, In; SUCCESSORS AND

:mN~
l~~un TahcrL&.WI

It>. AItOlUy.in-fuct P\ll1loant to 11m ttrtain Limited POWel or
Attorney acknowledge onAugust 2~. 2008

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS
INC,. SOLELY AS 1'OM1NF.B FOR C'TX MORTGAGE
COMP •ITS SUCCESSORS ANDASSIONS

eJrn\T~e11

ll+Jm~-b-F'6d~ 100 lIal «rta!D l...DDitllli Po~ tit
.mw\\1o."41.o.i (llll,.f~ e. 2001

Apparent Egregious Behaviors ofDocument Manufacturing by Foreclosure Mills

In one of the documents reviewed (Instrument #20 12008827), it appears that the Grantor and
Original Truste e are one in the same person (Rena M. Ward en). Ms. Warden is actually the
Borrower here. The original Deed of Trust (Instrument #2004025286) lists the original Trustee
as John M. Harri s,

In this instance, attorney-in-fact Selim Taherzadeh, who claims to have full knowl edge of the
facts herein, signed his name under an alleged authority from Wells Fargo Bank , N.A., when in
fact, the information contained on this Appointment of Substitute Trustee, wherein Taherzadeh
himself is listed , is incorrect as to the part ies involved. Only the Lender is allowed to substitute
the trustee according to the language in the original deed of trust filed in the land records herein.
The assignment connected with this appointment appears to have been manufactured by LPS
Default Solutions agents in Dakota County, Minnesota; more than likely, robosigned and
"robonotarized" (mea ning the notary may not have been a witn ess to the signing of the document
by the attestant ).
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There are also various signors coming into presence here wherein the signor and the notary are in
California or Arizona; the document appears to have been manufactured by Core Logic
Document Solutions in Chapin, South Carolina; and the document was requested by Bank of
America, N.A., wherein Bank of America, N.A. was the named beneficiary of that assignment.

There were also documents reviewed as part of this audit that were notarized in another state
other than California, but in the notarial jurat (an apparent error as the result of document
manufacturing), it stated "under penalty of perjury under the laws of the State of California".

The most apparent egregious backdating efforts exposed in this audit are credited to Stephen C.
Porter and Barrett Daffin Frappier Turner and Engel, LLP:

robo

Notice the backdated date?
Why wasn't this assignment
done earlier? Did it pose a
conflict in the chain of title?

__"MtmmtO'B-W~RONICREOLSTRATrON SYSTf..~1S.

INC. ASNOMINEE R Mal MORTGAGE,INC., DBA
THLANO f(Jl>iI>tr~nGROUP

STEPHEN C. PORTER, AssiSTANT SECRETARY

Notice the date of the execution of the foregoing assignment (Williamson County Official
Property Records Instrument #20 II 000216) is December 16, 2010; notice how the "to be
effective" is NOT the same language as "was effective on". "To be effective" denotes future
tense.

One would also have to ask how Mr. Porter had personal knowledge of the facts contained
in the document he allegedly signed over 4-1/2 years prior (by virtue of the backdating of
the document).

Despite the audit date parameters being in conflict with the two-year document challenge statute,
this type of backdating is commonplace, without any explanation in the document itself. How
then are we to believe the validity of this assignment? One can observe the date (July 27, 2006)
and readily make the same grammatical conclusions.

Further, Porter is signing as Assistant Secretary for MERS on this assignment; howe ver , the
notarial execution DOES NOT MATCH (as to the name of the Lender MERS is a nominee for) :

39 I P il g e



Stlllaof

Count)' of

TEXAS §

DALLAS f

COIU'ORJ\TR ACKNOWI.EDGEMENT

Before me, the ulld~i1:ntd No1l1IY Public. on this day pco;onally appeared STEPHEN C. PORTP.R, ASSISTANT
s.EC~TARY Qf MORTOAGE BLtCfRONIC RB01STRATION SYSTEMS, INC. AS NOMINEE FOR LENDER
AND U::NDERS SUCCJ:.SSOR!i AND ASS tONS, a oorpol1llion, MOl'm 10 me 10 be the penon ....hose name is
subS( ribed to the furegoing r1l51r11f1lenl and 00 bell.lf of ~1'11d corporation acknowkdged to me that helslle executed the
I4Ime CotIflerurposC:! and com!dc'1l110n therelll expressed.

Gh'en ulld« my llatld and seal o(office this __ l1a)rof . _ . ~£C 1 $ 20m .zoio,

My Commisslon Expires;

.:(,21),13 .

/J«~~~
Nouuy P..b!ic Signature if
.. Georgia Ann B..arlley ~ _
Printed Name of NOla'Y Public

IIIIJIl mnmlmmlJmmllmnE~I!I~ IIJHI~lnIl1i111111~lImll
ASSG20100 189813405

In other documents as part of this batch, the notary is also signing her name as "Georgia A.
Bradley" (not her commissioned name) . The rubber-stamped date is another "marker" of
robosigning and robe-notarization (all part of the scheme utilized in third-party document
manufacturing) . There is no gender delineation either (another "marker" of robosigning) . From
this audit , Porter and his notaries appear to have fabricated hundreds of these so-called
"assignments" during the target audit period in Williamson County alone (and also as reviewed
but not audited in years prior to the target audit period) .

As to MBI Mortgage, Inc. and Northland Funding Group

MBI Mortgage, Inc. operated branch offices in Dallas, Austin, Conroe and San Antonio. The
Conroe office incorporated on August 22, 1994 (Texas SOS Filing #132 13100) and has since
forfeited its existence. The registered agent at that time was Lawrence A. Winslow, 152 Stones
Edge, Montgomery, Texas 77356 .

The Dallas office was incorporated on May 12, 2005 (Texas SOS Filing #800491937) and has
since forfeited its existence. The registered agent at that time was Robert M. Currier, whose
address appears to have been listed at the address of the MBI Dallas office of 1845 Woodall
Rodgers Freeway, Suite 1225, Dallas, Texas 7520 I.
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Northland Funding Group, LLC, appears to have been a Texas limited partnership, which was
tiled on October 18, 1999 (Texas SOS Filing #706776922); its entity status shows "Inactive"
according to a search of the online database of the Texas Secretary of State's (SOS) website. It
showed a business address of 6850 Austin Centre Blvd., Suite 220, Austin, Texas 78731.

Its registered agent at that time was NfG Management Company, LLC, listing the same address
as above. Another name (Larry O. Weisinger) was also listed as a registered agent at that same
address.

There are several issues with this assignment, to wit:

(1) The address given for MBl Mortgage, Inc., dba Northland Funding Group in South
Carolina (upon further searches) produced an address for Wells Fargo Home Mortgage;

(2) Further, this same address also produced search results for the following entities: (a .)
a branch location for Federal Home Loan Mortgage Corporation (fHLMC) or
Freddie Mac ; (b.) a branch location for HSBC Bank; and (c.) a branch location for
Liquidation Properties, Inc.; among other firms located in the same complex;

(3) MBI Mortgage, Inc. and Northland funding Group do not appear to be active in the
State of Texas. Both are listed as being "Inactive" or "Forfeited";

(4) It is not uncommon to see MERS agents (Certifying Officers) convey property away
from original lenders that have filed Chapter 11 or have gone out of existence;

(5) A check of the records in the online database of the South Carolina Secretary of
State's website shows that MBl Mortgage, Inc. was incorporated in Texas ; that it
registered with the Secretary of State of South Carolina on November 29, 2006; that its
status as a corporation in good standing was forfeited; that its registered agent resigned;
that this entity was dissolved on March 8, 20 I0 (See Table "C" below);

(6) Thus, it appears that Stephen C. Porter is taking the liberty to backdate the assignment
to a date when MBI Mortgage, Inc. was in business; however, the executed date of the
assignment was well outside of the dissolution date of this entity.

How then can this assignment be valid?

How can the notary acknowledge such an attestation?

There appear to be no other assignments of record affecting the subject property, which would
transfer the property to any other valid entity, as referenced in Table "0"** herein:

41 I P age



TABLE "D"

[VlBI MORTGAGE. INC.

Note: This online database was last updated on 11/10/2012 6,(Jl:29 PAf. See our Disclaimer.

DOMESTIC / FOREIGN:

STATUS:

STATE OF INCORPORATION
/ ORGA..~IZATION:

REGISTERED AGENT INFORt'\1ATION

REGISTERED AGENT NAME:

ADDRESS:

CITY:

STATE:

ZIP:

SECOND ADDRESS:

FILE DATE:

EFFECTIVE DATE:

DISSOLVED DATE:

Corporation History Records

Foreign

Forfeiture

TEXAS
Profit- - ------- - - _ ._- -_ ._-

AGENT RESIGNED

11/2912006

11/2912006

03/08/2010

CODE FILE DATE COMMENT Document

Forfeiture 03/08/2010 SCBOS Filing: ADMINISTRATIVE DISSOLUTION #2

No Agent 0 1/22/2008 RESIGNATION OF AGT/ADD

Authority 11129/2006 AUTH.

** This table was copied from the Texas Secretary ojState's website under Business Entity searches.

EXTRACTION FILE: Apparent Aberration ofthe Rowe's Chain of Title

TIle original Deed of Trust Instrument Number listed is #2006064203, executed by Paul M.
Rowe and Sharon Rowe, husband and wife, on July 27, 2006 (not coincidentally, the date of the
"1'0 be effective" date shown on the foregoing assignment). The MERS MIN contained in this
document was # 100 1625-00077 64589-4.

After a diligent search of the real property records of Williamson County, Texas by the auditor,
there was no assignment from MBI Mortgage (or Northland Funding) to Wells Fargo Bank N.A.
(per se) located in those records.
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However, with the help of Barrett Damn attorney Stephen C. Porter, who held himself out as
Vice President of Loan Documentation for Wells Fargo Bank, N.A. , appointed his trusted staff
of substitute trustees on October 29, 2010 and caused that document to be filed for record as
Instrument #20 1008283 1 in the Williamson County real property records on December 7,2010.

Unfortunately, the assignment that was audited as part of this target audit was dated December
16,2010 and filed for record on January 3, 2011 as Instrument #20 11000216. The two-year time
frame for challenge to this recordation appears to have expired. There is also the appearance of
an Ibanez scenario, wherein Porter appointed successor trustees on behalf of Wells Fargo Bank,
N.A. BEFORE the assignment was duly recorded .

To further complicate matters, an "Affidavit of Lost Assignment with Indemnity" was filed for
record on March 7, 2011 as lnstnunent #2011014990. This document also appears to have been
manufactured by agents of Wells Fargo Bank, N.A., who claim that they are "authorized by the
note holder to make this affid avit". Further, the affidavit admits that the "assignment to Wells
Fargo Bank, N.A. was never recorded and inadvertently not completed and is now
unobtainable."

The following document, filed for record as Instrument #2011014991 in the Williamson County
real prop erty records, in sequence with the Affidavit, appears to be a "Release of Lien ". In this
Release of Lien, which was also filed on March 7, 20 11, the notary for the Affidavit, Terence
Lynn Jut ila, is now signing as Vice President of Loan Documentation, releasing the lien on the
property, which was notarized by one Mai Doua Yang. The signatures of Terence Lynn Jutila on
both of the foregoing documents appear to be forged through surrogate signing. The signatures
are markedly different. Lender Processing Services' Lender Default Solutions may be behind this
document manufacturing, working as subcontractors for Wells Fargo Bank, N.A.

How is it, given the scenario of the two preceding documents, that Stephen C. Porter could
declare himself to be Vice President of Loan Documentation for Wells Fargo Bank on December
16, 2010 and then execute an assignment that was "unobtainable"? This is likely the truest
appearance of an aberration in the chain of title found within the real property records during this
target audit period. Further, notary Georgia Ann Bradley appears not to have acknowledged one
of these documents using her fully-commissioned name.

There was a limited power of attorney filed for record in Collin County, Texa s as lnstrument
#2003-006 1812, which gave Stephen C. Porter specific powers of attorney to sign in certain
instances as "attorney-in-fact" for Wells Fargo Bank, N.A. However, there is nothing in this
Limited Power of Attorney that purports to designate Stephen C. Porter as a Vice President of
Loan Documentation; nor is there any indication that Stephen C. Porter is an employee of Wells
Fargo Bank, N.A. or Wells Fargo Home Mortgage. See Appendix 2 fo r all relative power of
attorney documents.
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Nothing in the foregoing recorded Instrument indicates that Mr. Porter can designate himself a
"Vice President of Loan Documentation" . It is also apparent that Mr. Porter is NOT an
employee of Wells Fargo Home Mortgage ; Lender Processing Services or any of its sub sidiaries;
but has been granted ONLY a limit ed power of attorney for Well s Fargo Home Mortgage.

The evidence found solely in the real property records searches has caused the auditor reviewing
this scenario to believe that there may be serious defects not only in the chain of title to the
Rowe's property at 1002 Wood Mesa Drive, Round Rock, Texas 78664; but also as to the
identity of the true holder of the note ; and whether Wells Fargo Bank , N.A. has unjustly enric hed
itself when it released the lien on the Rowe' s property. Where is the proof Wells Fargo Bank,
N.A. had a lien interest in this prop erty?

And as for MERS, a search of its database produced the expected result s that the mortgage
servicer was Well s Fargo Home Mortgage, a Division of Well s Fargo Bank, N.A. (what the
servicer wanted to display as the results of this search).

Another interesting aspect of this scenario, besides listing the Rowe' s mortgage loan as
"Inactive" , is a red-face type notation not previously seen in MERS search results:

"T his mortgage loan is registered on the iVlERS Sys te m for informational purposes onl y.
\lortgage Elect ro nic Regisrrarlon Sys tems, Inc. is not th e mortgagee for this loan."

So if MERS is not the "mortgagee", then why is MERS listed as the "beneficiary" on the original
deed of trust executed by the Rowe's on July 27, 2006?

AUDITOR 'S NOTE: The term "mortgagee " is commonly used in AIERS mortgages in states
where a "Mor tgage" is issued. The term "beneficiary " is commonly used by MERS in deed of
trust states where a "Deed of Trust " is issued with MERS claiming itself as such to create the
"static" condition previously spo ken of herein. The auditor uses these terms interchangeably
here since J\;fERS would commonly identify itself in these instances to f urther its business model.
771e entire chain of title is in the possession of the auditor for furth er reviewal' use as evidence
of audit.

Further, Paragraph 20 on Page 10 of the Deed of Trust that Paul Rowe s igned on July 27, 2006
(Paul Rowe signed all documents on behal f of his wife, Sharon, claim ing to have a power-of­
attorney; although there was none found in the real property records to indica te such authority)
contained a provision wherein the lender could sell the note , or a par tial interest in the note ,
without prior notice to Mr. Rowe .

Thi s sugges ts tha t the note could be fract ional ized, then securitized (possibly resulting in me sne
assignees in the Rowe 's cha in of title), who could at some point in time in the future claim all

interest in the Rowe 's property.
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Since Wells Fargo indemnifies itself, what recourse would the Rowe's have? How can a lender
claiming to indemnify itself by virtue a purported lost assignment affidavit, then turn around to
release the lien (without any warranty) and expect the Rowe's to have clear title as a result of this
scenario?

Stephen Gross Issues

Three different corporate assignments, recorded as Instrument Numbers #2010035294;
#2010045841; #2010045849; and #2010045850, in the Williamson County land records, seem to
contain the signa hire of one Stephen Gross who appears to be an employee of ReconTrust
Company, N.A., which is the wholly-owned subsidiary and trustee for Bank of America, N.A.
(located in Richardson, Texas, where Mr. Gross is believed to be employed). Some of these
docwnents were carefully reviewed for signature dissimilarities at the request of the Williamson
County, Clerk, even though they may not have been dated within the target audit period. Texas
notary laws provide that any party attesting to a document which a notary is to acknowledge
shall identify the signing party. In the documents reviewed herein there was no identification
noted.

If the audit team were not aware of potential statutory noncompliance, such assertions would not
have been made. Knowing this suspicious behavior exists leads us to believe that there may not
have been a notary log book kept as part of the usual practice of notarial recordations as required
under Texas Government Code at § 406.014. If the notary had to prove identification of the
parties to which she acknowledged, would she actually have the properly-maintained log book to
show any inquiring party as required under the foregoing Chapter? Below is a sample of the
failure to identify problem, along with the noted "markers" (rubber stamped-type, fill-in-the­
blank, robosigned, mass produced assignments called into question all over the country) :

Dated:
HAY 10 2010

By:

----....
srxrs OF Steph4n GCOt8
COUNTY Of'~~~ Prmcep Eve,.
OJ). .HA'h~ befOte me . . . .penonally~
.~~ Asslstanl SoofeUl'YlmClwn kI ;;;~'((t( \J,O"ffillorne ·o;;(~ cath ()( or
IhroQgh -.J II) bethe P!'r:ml\ Mtu$C name Issubscribed to the f01e~oing !:tSltUllle>1l1 8~d-
ilCkJlowk4gcd 10 mclhalhcJsl!c crxe.:-umllne Sllm.: for thellIlJ1lO$IlS amic~id«a~ Ihereln expressed,
VIITN(}SS MY NOANDOfPIClhl. SEAl-

The rapid-fire pace of document manufacturing is illustrated by sloppy rubber stamping.
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Notice the notary's "stamped name" is inserted at least 1;4" above the line? Notice the blanks
after "or proved to me on the oath of', that Stephen Gross is actually signing for MERS and
attempting to convey the notes in which MERS does not have an interest (by their own
admission in various cases). Thus, we question whether MERS could convey the note in this
document.

Here MERS was not listed as acting on behalf of any lender; thus , we are left to search for the
listed original lender of record based on the Instrument number of the listed reference document.
Because of the issues involving the transfers and assignments of mortgage loans outside of the
Williamson COlUIty real property records , the original lender may not be the current holder and
owner of the note. In the examples identified in this section of the report, it appears that no oath
was administered, nor was there any specific notation made as to how the alleged signor was
identified. Now, we turn to different signature variations of Stephen Gross, as compared to the
above signature. Depending on which notary is signing the documents, we list the results below:

lty: MORTGAGE ELECTRONiC RfiGiSTAATiON

SYS'fEMS.INC~f~ . ____

Wi: 7 ~
Sfephen Grose Assistant Secmtary

Uy: MORTO,\GE ELBCTRONIC R£GISlRAliON

SVSTEMS.lNk~

c.:::::::>" ---~BY:

8tophon Broaa AssIstanf S&c1ete1Y

Texas notary Lauren D. Hollemon allegedly attested to the foregoing signatures with no apparent
identification process recorded.

By; -----.
AsSistant SectEltary

By: OBRLBL'IRONrC REGISTRATION
s.rxe,

A different Texas notary, Princ ess Everage, allegedly attested to the foregoing two signature
variations with no apparent identification delineation recorded.
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IJ)':

BY;

And again, Texas notary Lauren D. HoJ1emon allegedly attested to the foregoing signature with
no apparent identification delineation recorded. Notice the drastic signature variations of
Stephen Gross (when Lauren D. Holleman was acknowledging) all dated June 15, 2010?

The following Princess Everage acknowledgement was done May 10, 20 10:

0)': MOR.TGAOE RL£C1'RON5{; REGlSTRA110N
SVSTEMS,INC,

BY: ~::=--
Assistant 8ecnIta'Y

Another "marker", or indicator of questionable behavior. is the manner in which the notary signs
the document.

Illegible (or "scribbled" signatures) brings to mind the information obtained in the DOCX
investigations in Alpharetta, Georgia, during which signors admitted to signing over 350
documents an hour, many of whom were NOT in the presence of the notary who allegedly
affixed their signature and seal to such assignments:

The samples below are reflective of these "markers", or sloppy signatures:
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Because all of the foregoing signatures and notarial acknowledgments in this section occurred in
Texas and all the assignments were assigned to BAC Horne Loans Servicing, LP (now subsumed
into Bank of America, N.A.), it implies that BAC's own "trustee" performed what we term a
"self-assignment" of the MERS deed of trust.

When the wide and varied Linda Green signature variations (featured on CBS's 60 Minutes April
3,2011 program, which featured Florida fraud investigation attorney Lynn Szymoniak) manifest
themselves in the same manner as they did in the foregoing documents in this section, we term
this not only "robosigning" wherein the documents are suspect for document mass production,
but also what is termed "surrogate signing", another facet of the 60 Minutes news piece, which
involved other parties signing that person's name instead of the intended signor affixing their
signature.

That program further revealed a place called the "signing room", where $1O/hour employees of
DOCX would almost robotically affix their signatures to documents (many of which were
alleged to have already been notarized in a different part of the building). Thus, the surrogate
signature, one without the presence of the attestant, creates a question as to what personal or
actual knowledge the alleged signor had for which document they were attesting to and whether
such acknowledgment was legal.

More Alleged Recoil Trust Robosignors

1\1' MOll.TO"OI! I::L~ClltONIC Il£G1SlllATION
SYSTEMS. rxc,

Q~-
. Julkl C WOOb Assistant SOOI9la1Y

By: MORTGAG~ l!I..ECTRONI(; RI;ClSTRATION

&YSTE~

~..r

Is Julie C. Webb an Assistant Secretary for MERS, or merely an "Authorized Signer"? Note the
signature variations. Does MERS have a title "Authorized Signer" that it applies to employees
of ReconTrust Company, N.A.?

Note Chris Leal's signature variations as he too appears to be an employee of ReconTrust:

_ /lIor lgage El«lnlOk Reg!
nomtnee for ,"rn~r1 0 ie
~HIg.ns

D}': --"..-::;.......,~

N.,mo;
Title: _

• Mortgage Elcetrenlc RCl{htratiott Systems. Ine., Sulci)'
y teras, Ine., ~olel)':u as NomilJee for crx Mortgage Company, LLC, its

<:)', I~ II l'CC~30n And suc~sor$~iIar~s. S :
By: k~ _----.-=:Q. _
1ts:~ Chrla-LQal

V1Q.G Preeldant

ReconTrust Company, N.A. seems to have more than one document manufacturing plant,
possibly aside from its purported headquarters in Richardson, Texas .
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As to Surrogate Signing Issues

Surrogate signing is a scenario created when person(s) whose name(s) appear on a given
document is not the actual signor of the document. Again, this scenario was disclosed on the 60
Minutes news piece in which a former male DOCX employee admitted on camera, "Yes, I'm
Linda Green."

Chris Pendley claimed he was paid $10 an hour to sign documents at the rate of 350 documents
per hour, signing Linda Green's name as a Vice President or Assistant Secretary of Mortgage
Electronic Registration Systems, Inc. (MERS) or some other financial institution. He even
demonstrated for the news camera his method of robosigning; signing a piece of paper without
reading it, flipping it over to sign the next one, and then the next one, in a robotic fashion.

Surrogate signors work much the same way as robosignors operate. There is mass signing of
documents with no possible attempt to read the documents being signed, let alone possess any
personal knowledge of each document's contents. Thus, most of these so-called robosignors
admit in deposition that they have no personal knowledge of what they were attesting. Until the
case is fully litigated, these issues would never be exposed.

Electronic Signature Issues

Certain States , including Texas, have passed statutes that allow for electronic signatures, or "e­
sign"."

The problem with e-signatures is that there is no specific verification of record (as in a notary log
book) if there exists a document that purports to have been created using a signature machine and
that document is used to reconvey a property or any other use involving real property actions.

In the particular case reviewed below, as extracted from the audit files, there are significantly
different signatures of BOTH the signor AND the notary, who purportedly appear to be involved
with Verdugo Trustee Services Corporation ofMaryland. This entity lost its good standing with
the State of Maryland, twice, in 2002 and 2006, for failing to file the proper reports, although it
was reinstated in good standing.

At issue is Williamson County official property records Instrument #20107543. As pictured
below, the document purports to be a "Transfer of Lien" from MERS (as nominee for RBC
Mortgage Company of Houston, Texas, the original lender in Deed of Trust Instrument
#2005037689) to Primelending, a Plainscapital Company, as Transferee (the party allegedly in
receipt of the lien):

*The Texas Statute however does not allow for electronic signa tures rel at ing to forecl osures; Tex as Electronic
S igna tures Act.
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Part of the problem in using third-party document manufacturers, like Verdugo Trustee Services
Corporation, is the address shown above for MERS, at 5280 Corporate Drive, Frederick, MD
21703), when in reality this address is legally registered to Citibank/Citimortgage, Inc. (shown at
the very top, left-band corner of the picture).

The language in this transfer of lien purportedly indicates that MERS is "Holder of Note and
Lien". Under the heading entitled "Note:", MERS is shown as the "Payee" ,

According to Black 's Law Dictionary, 6lh Edition, the defmition of a PAYEE is:

The person in whose favor a bill of exchange, promissory note, or check
is made or drawn; the person to whom or to whose order a bill, note,
or check is made payable; the person to whom an instrument is
payable upon issuance. The entity to whom a cash payment is made
or who will receive the state amount of money on a check.
One to whom money is paid or is to be paid.

The problem with using the foregoing language in this recorded Instrument, showing Williamson
County property own er Candace A. Buzan, a single woman, is that Ms. Buzan probably has no
idea this assignment was recorded and more than likely, has no idea her Note was potentially
securitized (or even worse, fractionalized) on Wall Street. (Citimortgage is known for allegedly
securitizing a majority of its paper.)

Further, it is questionable whether t\1ERS is actually the "payee". According to statements made
by MERS , it 's a bankruptcy-remote entity designed to act as an electronic registry for securitized
mortgage loans and NOT as a payor or payee, It cannot have assets or liabilities; cannot incur
income or expenses; nor can it have employees (because it would have to maintain a payroll for
which expenses would have to be shown); thus , it would violate its bankruptcy-remote status.

What is even more confusing is the following phrase, which is excerpted from the same page of
this recorded Instrument:
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"For value received Holder of Note and Lien (MERS) transfers them to Transferee, warrants that
the Lien is valid against the property in the priority as insured." The statements contained in this
document give rise to a plethora of questions:

• How is it possible that MERS received anything of value without violating its
bankruptcy-remote status?

• How can an electronic database registry can "hold" anything without it being considered
an asset?

• How is it possible that MERS has the ability, through Verdugo Trustee Services
Corporation, whose address is in Gaithersburg, Maryland, to Iist its address as the same
as Citimortgage, Inc.?

• How can MERS as an electronic database "warrant" the validity of anything?

• How can MERS be a lawful payee without violating its bankruptcy-remote status?

Next is the issue of the signor and the notary. Without reviewing the original deed of trust , the
original lender is difficult to ascertain because MERS's agents (in this instance Verdugo) never
stated it in this "Transfer of Lien " . Without MERS involvement "as nominee for the lender and
lender 's successors and assigns", this document appears to demonstrate that MERS (by and
through its certifying officer, Dennis Myers, as Vice President of MERS) is more than just an
electronic database.

The Notary, Sherry L. Sheffler, has a notary seal showing her to be located in Frederick County,
Maryland. When a search of the Maryland Secretary of State's notary database was conducted
however, the following information resulted:

ISherry L. Sheffle~121 89 Old Route 161Waynesboro PA, 17268~12/3l/20151

Further, the signature variations present a que stion whether there is e-signing going on at
Verdugo Trustee Services Corporation. The variations are so grossly exaggerated that one would
wonder whether there is surrogate signing going on as well.

,,:()~T~lAr...e ElECTROKIC RE.G STRAno~ S'l~H:f.-'S . t~C.

ar. J.'!."\UmY 2Q:ti\ 2903:1
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TIle foregoing signature is shown (above) as represented on the audited Instrument, signed on
January 20, 2011. The notary's signature and seal appears below:

Next are documents that were obtained as part of research in the Broward County, Florida land
records to show these same alleged signors' signature variations. Here is Clerk's File Number
108951292:

\lolmtAG(" tU"C'ffiONCAf'Gl~ !,..,ss.!lUS. ItC.

1¥
C ....) ·-'l......-.

00NHI0& W'~. l,,"k,o~

r~~~~

na~-~tul·~'.,w~W(.q'rT;V.~l~fJU.Iii' •• rR'.lW'l~..1t-·~~~~ti':li1f:G~QfU:O
0'I~~~~ea.~.~~~cif,lOaT4~(I••e'fROt¥cIl£ma... 'tAl'1OfioI£rs'('f....~.
w.t"'~·~t'~bld~~ .Ild- •

~iJi{/~~v
1itIffi,'f( L~llR r4o)',MJ~WC·kO"~ Cw~. 1m
Ocl....~£JtIrQ:: \~van,

Note the different notarial seals for Sherry L. Sheffler. The notarial commission expires on the
same date, meaning that there is more than one notary seal in existence for Sherry L. Sheffler
(alleged robe-notary public).

Next is Clerk 's Fi le Number 108951318* ( ti led shortly after the previous document was filed) :

"Th is document appea rs to con tain items pot en ria lly created using Adobe Photoshup .
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When comparing the back-end attestation and notarial jurat, they arc noticeably identical ; all the
way down to the placement of the signatures and the seal. Also notice a line appearing above the
seal appears to be identical. These signatures look nothing like the signatures tiled in the
Williamson County official real property records Instrument previously discussed. Thus, there is
apparent robosigning , robe-notary signing and significant, third-party document manufacturing
going on at Verdugo Trustee Services Corporation in Maryland.

More eSignatllre Issues: Loancare, a Division ofFl'iF Servicing, Inc .

TIle auditors further examined and cataloged a batch of documents all apparently computer
generated in 20 11 and recorded in the real property records of Williamson County. All of these
documents, from indications on the filings , appear to have been generated by the "Release
Department" of Loancare Servicing (htw;/dQjID£'!.[~?~I~y'i \? 1l1g,<;9_11}); also using the name of an
alleged third-party document software platform called, "ServiceLink" (as shown on the heading
of the company's website), a division of Fidelity National Financial Servicing, Inc.

Fidelity National Financial is a publicly-traded company (FNF) that noticeably seems to appear
at the center of document manufacturing when it comes to assisting lenders who seek to save
time and money by allowing them (the manufacturers) computer access to information to be used
to generate the information printed on the filings . Every time one observes an "underscore"
beneath a specific piece of data, it is implied that this standardized Conn is manually keyed in,
printed and then eSignarures of BOTH the attestant and the notary and the notarial seal are
applied . On its face, the document would appear legitimate, unless one knew and understood
how the documents were allegedly manu facrurcd.

As Bryan Bly (infamous alleged robosignor for Nationwide Title Clearing, Inc. in Palm Harbor.
Florida) admitted in a deposition under oath, his cSignature was placed on documents without
his knowledge. (0 florida . the notaries are also required under Chapter 117 of the Florida statutes
to keep log books of their transactions (similar to Texas). If the documents are eSigned , how
then can the notary acknowledge the presence of the signor?
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In the instances examined here, the artestants to the facts on the Deeds of Release are all signing
as alleged Vice Presidents of "Mortgage Electronic Registration Services, Inc. as Nominee for
Freedom Mortgage Corporation" (of New Jersey):

~rp,/h.and.

(~/!....LL~

PHYlliS BAAB5lE
NdaJY p,,~ fat' liard &"\818 an

eIIp!18&: 120 1f2012

" MERS" is Mortgage Electronic
Registration Systems, lnc.; that is
not what this purports to represent;
found in Instrument #20 II 004035;
filed here January 18,2011.

In the next example, found in Instrument #20 II 0 12547, we see the "Lender" listed as "Mortgage
Electronic Registration Ser~:.i.f.~_~, Inc. [this is NOT what is contained on the Deed of TrUSl as the
listing for the agent-nominee! ("MERS") as Nominee for Freedom Mortgage Corporation":

This document was filed for record
February 24, 2011. Still the same
mistake in MERS's corporate name!

~ MOBTGAGE f kEC!RQ"IC Rf(ltsmATtON SERVtCf S INQ,.rU ERSJ A§ rtQl.tlHEE FOR FBE EOOM
MORTGAfJE CQRPOHAI!9lf

13rj-:11/?.¢.-
REGINA 1M me. "c& P(~M'

If Phyllis Brabble really
"witnessed her hand",
then why the eS ignature?
Notice the eSeal is larger?

PHYlI.IS 6Rl'BSl.E
tt«Ny P\lWQ klr~ stat. Bnd OlI'.III\1

Ekf>le-: 12.G112012
722Jro2S

SI.t. r1~ eam,,01 ~lIIIP!.lhCity
Th» iMnment M8 AcMaMedge:1 belara mtI PH'tlUSg~ G~ i1ub/Ja IfI ~d lor C!lMooAAM Cft'l COlBlty, III
fl • .~ta1~ of YA..oo omYlQ1 1 by Rt:Q! NA 'M1!IE sa~rMIdolrK 01 MOR.T.~~E.l:;L.e,CT8QH1C BI!alUAAXlQN
;tl:KYll;.E,S INC, rlAfKfnM HOJAfNfj; fOB fffiIiDQMMORTOA9f; C~OOATlOH.

tMtn053 my h"nef,

t~£iJA.

In the two foregoing examples, it appears the notary (via eSignature) is attesting to a company as
a "nom inee" thai is not in the original Deed of Trust listed. which is attesting to false
information, As of this audit report date. Ms. Brabble's notarial commission has expired.
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Six minutes later, two documents (Instruments #2011012549 and #2011012550), were l1Ied
for record containing the same M.ERS corporate name error; all generated and
electronically recorded from Loancare's Virginia Beach, Virginia offices!

What happens when you compare what is previously eSigned to what is manufactured at a rapid­
tire pace by human hand? From the examples listed below, more issues presented themselves :

,"OHr(Jh~ W!CTRONIC REOLSTRAnop: SERVICES INC.. ("'ME"R$'}"5 ,.;ouI~E FOR FREE~
MomC'.AGECORPORAllOH

p::J~"'_H'~~~
STAlE os v.~"rp

COUNTYOP'C1<U53;le'ne CItI

On F~bfWry ~l;'.h. 2011 . bo~ /1W. PHYlLI-S &RA08'.E. il "'~ Publ'(: 11' and fOIC~pca~ C/l)' in thO S.~iI~ of
V'Jgi"JR, ~.a!:y ;)j,)pC3t~ Hi:(i I~UI \.'mn t. Vlce·P,e.~, p-.)J6Ofr.l1'( J,"JW,I\ ~O' (M (or "'o~ 10me I)') ItI()

b.'-. D.f u!s!.tQO(y ~iGf~} to N trjlll»r~tl "'"o~ ~-ol.) i~1IJll \l,ltI~ to \1\, -...dIIn~ Jr.g
<j~"I()dQ«'" tof:le In.i.l hekheIl'ley Pe('IJ:oo thI un:a In I':.ls.~~ ."'".oOffl8(f~, oili..1 ~.ilt 'rrt
rt.sJt-Aolilhf-:r 5~ ~n:l M lh. mlNJr-cnt tn. palWn(lII), til 1M Ill"T.~ UPOl"I Dstu.1 of ~fl'ti'lo \J'lQ~. adl;'CI.
t.'~d "'" i'lll.1JurTrIlIlL

Note the appearance of Regina Wh ite 's alleged "real signature" and Phyllis Brabble's alleged
"real signature" appear to be different.

Also note the enlargement of the notarial seal , when apparent human signatures are applied.

This was HIed as Instrument #2011014435 on March 3, 2011. Notice that it's March (a month
after the previous recordations) and (he MERS corporate name error is still there? This corporate
name was NOT found on the original deed of trust as the proper " nominee" for the Lender and
the Lender's successors and assigns.

One would wonder who actually signed Regina White's name. What about the notary? Did she
sign her own name? Or did someone sign her name as well? This is what the auditors identify as
alleged surrogate signing.
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Three minutes later. Instrument #20 I 1014436 (03/03/2011 at 2:25 p.m.) was electronically filed:

"IOfr1('..AC!< ELECmo.'IC REa~TRAno."SERW:::S 1o;C. j"MERS', AS ~VINEE. fOR FR€EOO',4
L40RJl:iJlGE CORPORAno~

a:>d~
~~
STATEOFV·N~

COUNTYOFChu.lp&lI'tl1 Ciq

On f"cbrval)' 24il, WU, boJ':'>'t!~,PUVlllS 8'lI\!JlH E. aNo~ PubCc In.M rM O,e!ol.~aw Ci\I In tM Sh~ ol
VI/\j"l'lia. 0").·'0I\8r.18~~f«I R[('.lN,h WIHl E. \'.ce-f'ruiOtr1. ~~I;'/Iv1aM1 (0:00 (O! ptO"Mct to me on t-o
tl3il1 01 ~:iill<lO'Y 6v'..c:.~) 1\1 tli .... PflUlnliJ ·""t oO" nam£J(li) i~ ro~£d IG Ul.l ",1'-,:1\ if').',..rr.c.,t af~
.r.w:o ......eQI,;td 'D me t1l;t heI~twJ'ley.~ tho 53mO Tn ~.et,lbclr =!.I-ro.~ lCod ~,,).J:::t ... fJ~ rh.11 by
"~lI!fMe'J 1i'9~u~ on th.. i'Is".rum8:t thl POl1lon{l). 01 Ir.il Pi'lrt; vpM l!li:~ of 'W'tlICIl IN: ~'Ol{5tbCMod.
j)~d V:II r$rum4r.t.

Notice Regina White' s signature appears markedly different that the signature on the previous
example? Does Regina White even exist? Was Regina White hired to work at Loancare
because her name is so short and easy to robosign? (This manufacturing issue was brought up in
the Scan Pelley interview with infamous alleged robosignor Linda Green.) The MERS name
error is still present. Also notice that there appears to be no gender delineation (markings of
he/she /they) ; identification information (" 'personally known to me (or proved to me on the basis
of satisfactory evidence") ; or plurality ("persan(s)").

The preceding two documents were entitled "Release of Lien" as opposed to the documents
where alleged Loancare employees Sarah Hyatt and Crystal Davis's names were ment ioned in
the "Prepared By;" section of the documents.

Following these recordations, Loancare (acting in the same capacity as an alleged document
manufacturer) , caused to be electronically recorded [he following Instruments (containing the
same MERS corporate name error):

#20 110 16244 ; March II, 2011 ; Deed of Release; prepared by Crystal Davis; eSigned
#20 II 0 16245; March 11,20 II ; Deed of Release; prepared by Sarah Hyatt; eSigned
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Notice the presence of a new alleged eSignor, Kim Bigham? (Instrument #20 II 0 16245)

DIlf~ thfr. 0310WSJ1J

l.dnd8r. r.tQRTOAOE~(G REaiSTRATlOHJER'IICfi INC. M~RS-IAS NQJAJNEE fOR ,;Re£OOM
MQRTOAOE CORPORIl.nc~

~~
KJU 8JGHIIU. \I14:e.p~

Now examine what happens when the "right hand doesn't know what the left hand is doing":

Filed as Instrument #2011067106;
October 5, 2011 ; Release of Lien

SfATIOf \W'riIt
COUm-OF Vrrrjn. Readl cty

On 0d0beI'51\2ll11.~~ P2M.U8 8AA9.1..!. • NQcjry PlAIIoirl.,d IIofVJlfSNt8Mmat In !hI StIll cI
~ill, ~"I'] apptlnd f{EG:NA WKT£./VsIiillnlS«~.""101-';~ tQ (T09 (Ofpl"07td tof1ft tJn ttl.
bM QIwnhJ:vo.r~)1~ 1;4 tM~wt,clNflOl".e(i)1sIw.~ 10~Ydhlr, nsftwtltl'l4Md
~*OeCI~~N~~~hUilDlln~""IJf1~~.W1~'t:If
~""*~ar,~ Dot 1n$IN1MnI !h1tpt.'W'.w. Of IN- ./l~ UpM bMI.IiI' fJ~ 1M I*soN'.)adII<l,
IUMtCl~~~1l«.t

wrmeS9 Iv1 Mo'\d 4r1d cMlciai~

Note Regina White's signature looks like Kim Bigham's alleged "real signature".

Note Phyllis Brabble's signature is more slanted without the "tail" on the "P" in Phyllis.

The misplacement of Regina White's signature with Kim Bigham's signature did not just happen
on one document. The auditors further examined Instrument #20 II 068480 (October 12, 2011);
Instrument #2011069133 (October 14, 2011); and Instrument #2011071596 (October 24, 20 I I).
All contain the same name mistake (Kim Bigham signing where Regina White 's name should
have been); AND the same MERS corporate name mistake ("Services", not "Systems"). The
difference in name error means the alleged appearance of two distinctly different corporations.
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Finally, the auditors examined Instrument #20 II 082495; filed for record electronica lly on
Decemb er 7, 20 I I at 8:40 a.m. Also notice the changes over the course of the year (20 II ) of
thes e fil ings . . . how the not arial j urat states : "S tate of Virginia - County of Chesapeake City"
and morphs into "Sta te of Virginia - County of Virgin ia Beach City"?

Also notice how the MERS corporate name error has proliferated throughout the entire pattern of
reco rdations filed by Loancare for virtu ally the entire year? Notice also the address listed on
each of the reco rdations presented here as : 3637 Sentara Way, Ste. 303 , Virgin ia Beach , VA
23452? Here ' s wha t a Google search of the purported MERS address revealed:

1. 3637Sentara Wa Ste 303 Virginia Beach , VA 23452 Direction s ...
www.ma pquest corn/maps? ..3637 %20Sentara%20Way%20St .

Our interactive map lets you view, print, or send to your phone direct ions to and from
3637 Sentara Way Ste 303, Virginia Beach , VA 23452, and view the ...

2.LQ6NCARE SERVI G.ING CTR INC in Virgi1] iEiBeaqh , VA ..~. Fine! ~. ~ ..~.
find .ham pton roads.corn/loan-care-servicing -etr-inc-vi rgi n ia-b ...

LOAN CARE SERVICING CTR INC. Address : 3637 Sentara Way # 303 Virginia
Beach VA 23452; Phone: (757) 893-1300; Visit: loancareservicing .co m ...

3. Ent$.~_rytgjn!L" Vir.gJ.nia BeaclI,_yirglnj§..{VAtjJ;O!I1P~r1Y..ETQ.fjt~
www.manta .com/c/mmdcsOr/fnf-servici ng

Fnf Servicing. Own This Business? Edit Company Info. Loan care A Div Fnf
Servicing. 3637 Sentara Way # 303 . Virginia Beach, VA 23452-4262 map ...

4. [,,:9?O g_i:]T~ ._$~I,{ icl.r1g CtrJIJgj Q .Vj rglaL?. fJf:t?9.tJL\!./ :'. : QiLE? 9j !Qns
virqiniaoeach.crtysearch.corn > Vir~Ji n ia Be ach

Loan Care Servicing Ctr Inc. (757) 892-1700 . 3637 Sentara Way Ste 303 , Virginia
Beach , VA I Direct ions . 23452 36.834046 -76.095311 View Website ...

5. Loan Care Servi cin Center - 3637 Sentara Wa Ste 303 Virginia :..~.

Iinktown .wcnc .corn/bi z/ .../vi rg inia- beachiva/23452136963286
Reviews and ratings of Loan Care Servicing Center at 3637 Sentara Way Ste 303
Virginia Beach , VA, 23452 . Get phone numbers , maps , direct ions and ...

6. ServiceLink: : Contact Us
www.service linkfnf.com/page/. ..Icont.3clUsh tml

Texas Operations . 3800 Buffalo Speedway. Suite 450 . Houston , TX 77098. (713)
295-5050 ... (303) 253 -3100 ... 3637 Sentara Way. Virginia Beach , VA 23452 ...

Whether the signors have actua l authorization to sign each other ' s name in spaces pro vided
con taining someone else' s name underneath propounds the leg al issue of actual personal
knowledge of the contents of the information being attested to, especially in light of the blatan t
err or, the corporate name of Mortgage Electronic Registration Services, Inc. The auditors would
surmi se that the atte sta nts had no sig ning authority to repre sent the alleged nominee as shown in
all of the previous examples (suspect surro gate signing, sus pect robo signing, suspect notary
fraud and suspect forge ry); some of which may be criminal in nature. How doe s the Borrower
actually know tha t their lien was actually re leased , based on this apparent third-party doc ument
manufacturing?
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Issues Involving Conveyances out ofa Debtor's Estate

We further examined Williamson County Instrument #2011029100, where MERS and its
certifying officer, Suchan Murray, purportedly conveyed a deed of trust and note from Aegis
Wholesale Corporation (the entire Aegis lending group filed for Chapter 11 bankruptcy
protection in Delaware in 2007; it is still under that "protection") to One West Bank, FSB and its
successors and/or assigns, on April 15, 20 II. The document was allegedly signed and notarized
in Travis County, Texas; and acknowledged by Texas notary public Sharon Renee McClendon,
whose commission expires on February 17, 20 I3. After recording, this document was returned
to the alleged foreclosure mill law linn of Hughes, Watters & Askanase, L.L.P. in Houston,
Texas. The purported address of the assignee, One West, is in Pasadena, California.

However, based on previous depositions available to the audit team", One West Bank has a
signing center in Williamson County, Texas, where it is believed that Suchan Murray is
employed, along with the infamous (alleged) deposed robosignor Erica A. Johnson-Seck, who
has been deposed at least twice of which the audit team is aware . The notarial jurat and execution
of this document contains document manufacturing " markers" , namely, fill-in-the-blank, rubber­
STamped information, as shown here (in this alleged se!f-ass ignment of the deed and note):

mE STA1l! OF ~----:"....,...--__ •
§
§

Thil iosttuIntnt W8I 8Cknow'edgtd hd'tR mo 011~ dayof APR 11 to" ,
by SUctAAMem:- ' on be:bafl of MORTOAOE ELEIT.m.oNIC
RroI8TRAllON SYS1F..M8. INC., AC'ffi{G SOU!J...Y AS NOMINBB FOR AEOlS
WHOLeS~ COXPORAno~ known (0 me to hen.,~/lIOra "-bose mune B substrlbed ttl (he
fucegoing insttument and aclmowtedgod to me !hal ht 8:(eenJed same for the pw'pOlelll and
t;OMdmtioo therein t=qxc.ssed.

The auditor reviewing thi s document questions whether MERS or any of its officers had prior
permission from the bankruptcy trustee in Delaware to convey this property out of Aegis'
holdings. Further, it appears that unless One West Bank has an office in Travis County, Texas,
the notarial jurat (containing the language, State of Texas, County of Travis) would be improper.

"Deposition of Erica A. Johnson-Seck; IndyMac Federal Bank v. Machado et al, Case No. 50 2008 CA 037322, i s"
Judicial Circuit. Palm Beach County, florida; [liken 011 July 9, 2009 ,
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There is no way Suchan Murray could work in the Williamson County offices of One West
Bank, FSB and have a notary attest to her signature as being signed in Travis County at the time
this document was signed (7700 West Parmer Lane, Bldg. D, Austin, Texas 78729 is in
Williamson County, Texas; as stated in Erica A. Johnson-Seck's deposition at Page 4; Lines 15­
16). Also in that deposition, Johnson-Seck admitted that Lender Processing Services ("LPS",
which operates like FNF), is "on site" (taken from same deposition at Page 17, Line 3). The
deposition seems to indicate that LPS employees are contracted by the lender to assist them with
assignments and other transactions in their facilities in Williamson County, Texas.

Stephen C. Porter Issues

According to the research conducted through various sources in conjunction with this audit, there
appear to be issues with not only the representations made by Stephen C. Porter , but also as to
the signature variations of his attestations, which provide us with concerns as to robosigning,
surrogate signing (by whichever notary public is acknowledging the document), self-assignments
using various "hats" of authority; and suspect fraud on the part of the notaries participating in the
manufacturing of these documents.

As part of the audit research, the physical residential location of Mr. Porter was determined to be
in Collin County, Texas. Research was conducted in that county's real property records ancillary
to this audit to locate original , valid signatures of Mr. Porter, obtained from various deeds of
trust filed for record in that county (see Appendix I for the original signature examples); as well
as powers of attorney in which Mr. Porter is granted some SOlt of signing authority as "attorney­
in-fact" (see Appendix 2 for examples).

Stephen C. Porter is a known attorney employed by purported foreclosure mill law firm Barrett
Daffin Frappier Turner & Engel LLP (hereinafter "Barrett" or "Barrett Daffin") in Addison,
Texas (Dallas area) .

Stephen C. Porter is licensed by the State Bar of Texas as a practicing attorney.

Why then would we see items like the following, knowing the purported identity of this
individual?

!iiEPmn C. PORTER
VIC&PRE5TDENrIOAN OOCUMEllTATm:f
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Further, the notary acknowledging this General Warranty Deed, on which Stephen C. Porter is
alleged to have affixed his signature, verifies that this individual is who he purports to be in the
document (a Vice President of Loan Documentation for Wells Fargo Bank, N.A.) .

Mr. Porter may receive some compensation for services rendered from Wells Fargo Bank, N.A.,
but it is highly likely he is NOT being paid as an employee or as a VP of Loan Documentation.

There is nothing to indicate that Mr. Porter is signing this document with any kind of
employment authority (Vice President of Loan Documentation), when his attorney-in-fact status
is all that the auditors could locate (see Appendix 2 for reference).

CORPORATIONACKNOWlEDGMENT

S1"AreOf TEXAS
cOUNTY Of Dtll.l.AS

Bdor. Tr.~. til.~n~ojN'l!IJJyPlJbli~ ro tlif1~~somK)' ~l(td STEE'lfl!N C PORTER, \Ob" il fr.r> VICE fiUiSJIlFXT WA.'l
OOUJMENIA1 lON of WELLS f ARGO tM.h~RA., I ~rparoitl~. "'" ~blt of ui" o:.'poNLtit-ll, kr,Q-.::J to reete t>l fr.r ~\C1I~
D:L'-'C LJ ~t»ro"btd to t>:1 Urt~Q~i iOslJUtMOl L1d ••da:.;micdyd to me flloit Ill:;J,,'1= nerolcd L'U: U'T)C fiJI tl".l: lN~Oi IlIId w[,).tralioo
dl~tfit\ ~PHS$~

O!·..sn 'l:t<..'4f' my ba:'!d ItId v.aI o('It\ke tl'.\s.__ ilLY of __ .f~l_0 W!!.- _._~~_.

M>'~:t.htlOlit)lFlro1)~

O,/!JJ1IJJ'-?

Rirr",'kN TO:
1lARR£ITDAFHN FTV.P:PTER

~ lUllNi':!t <l f):iJf:L, ltl'
!J ISOOQSUr.C)cr !Jt,ll:nw&. Sui!] 10)

Addl1OO. feus n:X)l

}!l.!l:l lN>val W'lo'T"l)'~ftf >,\' ~-" ft 'l+,

fCJNJ'.ur. {"UIfr.'OlCl1 \'u.(~

E::~4td~!:~._--
Ocorg1a Ann.:.Bradl~ _

Prioted1":lM QfH~W}' I'li~lle

WR010IIl)I~1GI1l9

From the Secretary of State of Texas's 0\\>11 website search, the address for the notary
acknowledging this General Warranty Deed is the same as the law offices of Barrett Daffin:
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Address:

Expires:

County:

Agency:

Surety Company:

15000 Surveyor Blvd
Addison, Tx 75001

Feb 20, 2013

Dallas

Frost Insurance Agency Inc

Old Republic Surety Company

History

Commissioned Notary Public

As

Georgia Ann Bradley

Effective

02/20/2009

Expire Date

02/20/2013

Whil e it appears that the notary's comm ission is val id, there are significant issues with this
document:

(1) There is an apparent lack of gender delineation as to the sex of the signor (who is
obviously male) , yet there are no circles or hash marks to refl ect such;

(2) Due to the surrogate signing issues that may arise during a signature comparison and
handwriting analysis of Mr. Porter 's actual signature, it is impossible to determine
whether Mr. Porter actually signed the document; or in the alternative, whether Mr.
Porter signed the document before Ms. Bradley (and issues that may arise as to whether
Ms. Bradley keeps a log book as required under Texas Gov ernment Code at § 406 .014).
Ms. Bradley app ears quite frequently in the number of the audited documents;

(3) There is an apparent attempt to manufacture the document on the part of the purported
foreclosure mill law firm. Rubber stamping of dates and parties is considered a " marker"
(or an ind icator) of robotic-type document manufacturing, where large volumes of
foreclosures are processed through laws firms at breakneck speed, generally due to the
small amount of funding that is given to these ent ities; and

(4) There is a definite question as to Stephen C. Porter' s purported claim that he is a
Vice President of Loan Documentation for Wells Fargo Bank, N.A . If Mr. Porter were
required to testify as to his employment affiliation, issues would likely arise as to whether
there would be any legitimate proof of employment with Well s Fargo.
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Thus, there are apparent issues with the validity of the General Warranty Deed reviewed herein
due to the potential lack of personal knowledge, improper employment attestation and suspect
issues for robosigning, surrogate signing and notary fraud .

Stephen C. Porter "Wears it/ore Than One Hat"

Besides purportedly being a "Vice President of Loan Documentation" for Wells Fargo Bank,
N.A., Porter also signs with limited power of attorney for what appears to be dozens of lenders
and MERS. The audit team searched the Williamson County land records numerous times in an
attempt to locate these recorded limited powers of attorney for Porter with limited, if any,
success. There were dozens of documents reviewed as part of the target audit that would list
Porter as a Vice President of Loan Documentation in an apparent attempt to appoint substitute
trustees to foreclose on Williamson County homeowners.

There were hundreds of documents reviewed as part of the target audit that would show Porter as
an Assistant Secretary for MERS. In each of these documents, reference would be made to the
original deed of trust that each of Porter's documents would purport to affect. When it came to
Porter's signature for each of these documents, they would show Porter signing for:

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE
FOR LENDER AND LENDER'S SUCCESSORS AND ASSIGNS.

At issue here however, is the fact that the name of the "Lender" of record is not shown
anywhere in the recorded Instrument; one has to go back to the original deed of trust to
find out who the original "Lender" was. With MERS involved, it is not known who is the
existing "Lender" or "assign" at the time Porter claimed to have transferred the property
by assignment, because no intervening assignments were ever recorded; thus, it appears
MERS and its agents are attempting to use the electronic database as a "catch-all".

Even if one were to look at the original Deed of Trust, the original Lender may not have been the
actual Lender conveying the purported Note and Deed of Trust to Wells Fargo Bank, N.A.
(which many of these documents purported to do, even though MERS claims it does not have an
interest in the Notes that Porter attempted to convey). One would have to assume that the MERS
system appears to have obfuscated the real party in interest through its (MERS) involvement.

The fact remains however, anyone with an interest in any given piece of property would have to
thoroughly investigate who may have had an interest in that property and still may not identify
the true noteholder. How then would a property owner know who is being paid in full when their
deed of trust and note are allegedly satisfied when the MERS system and the deed of tIllst
contracts allow for bifurcation and fractionalization of the Borrower's promissory notes? This
scenario gives rise to the theory that the chain of title doe s NOT match the chain of custody of
the note, which is problematic in determining whether the chain of title is riddled with defects.
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Porter has also signed as attorney-in-fact for Countrywide Home Loans, Inc. (Instrument
#2013009064), conveying the alleged deed of trust and note to Bank of America, N.A., nearly
two (2) years AFTER Bank of America, N.A. had purchased Countrywide through a stock
merger. Conveyances from defunct entities to existing entities (without previous assignment) are
commonplace in the world of document manufacturing. What would be the legal authority for
signing under a Limited Power of an Attorney for a corporation that is defunct and was no longer
in a position of good standing to grant such authority?

In this particular instrument, the Auditors wish to point out that Barrett Daffin has taken
credit for preparing this document.

In Instrument #20120l6020, Barrett Daffin (with Porter signing) claims the entire finn has
power of attorney to execute this document in an assigmnent from JPMorgan Chase Bank, N.A.
to the Secretary of the Department of Housing and Urban Development. Further, other members
of the Barrett Daffin foreclosure mill (i.e. Brandon Wolf) also appear to have signed MERS­
assigned assignments without indicating under which authority they were signing them (e.g. Vice
President or Assistant Secretary). In this instance, notice who is supposed to be "personally
appearing" before Texas notary Kelley Ann Lorenzen (not Brandon Wolf [no official title listed]
who allegedly signed the document) :

O:-HC RWlSTRAlION SVSftNS. INC.

OORPORAIE ACKNOW OOMI!N"r

Where does it identify that Brandon Wolf is an Assistant Secretary of MERS? It would appear
here that there would be a legal consequence for the actions of the attestant and the notary. To
date, to the knowledge of the auditors, no action has been taken. Even though this document is
"outside" of the parameters of the target audit period, the audit team found this type of behavior
"alarming", meriting further inve stigation.
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This type of document manufacturing appears common at Barrett Daffin; there is no firm
estimate at how many pieces of property registered in the Williamson County real property
records, likely to be in violation of Texas Penal Code § 37.0 l(2) (filing fraudulent documents
with a government agency to deprive a homeowner of their property) that have never been
prosecuted. Few if any district attorneys nationwide have ever reportedly looked into such
practices. It appears there are multiple firms that are engaging in this type of behavior, most of
them known foreclosure mills . The State of Florida effectively shut down the foreclosure
practices of David J. Stern and Marshall C. Watson for these same alleged behaviors; while the
State of New York went after and caused the Stephen 1. Baum Law Firm in Amherst, New York
to padlock its doors. In one year, Baum and his fledglings filed over 16,250 foreclosure actions
in the five New York City boroughs alone, many of which lacked proper documentation.

A Boone County, Missouri grand jury recently indicted DOCX (a now-defunct document
manufacturing ann of Lender Processing Services, Inc.), who settled the matter by paying a hefty
fine . DOCX's President Lorraine Brown has entered a guilty plea for directing the alleged
operations and is awaiting sentencing, facing up to two years in the Missouri State Penitentiary.

Michigan Attorney General Bill Schutte has announced he is seeking an indictment against
Brown on charges that could earn her another potential twenty-year prison term. Illinois Attomey
General Lisa Madigan has filed suit against Nationwide Title Clearing of Palm Harbor, Florida
for what she claims is illicit document manufacturing practices involving robosigning and other
issues. At this juncture, there is no evidence of any prosecutorial actions against any of these
foreclosure mills or suspect document manufacturing plants by any authority in Williamson
County, Texas.

As to Self-Assigned Assignments

The audit also focused on certain issues involving what is termed as "self-assigned assignments",
wherein a party (either of its own accord or through MERS as an alleged "Certifying Officer")
attempts to assign the deed of trust and note to itself. As was previously stated, the problem with
MERS assigning notes is that it has no interest in the note and courts have ruled that MERS
cannot assign what it does not have an interest in. MERS deeds of trust give MERS the right to
do a number of things via limited agency status as "nominee"."

In more cases that not during this audit, there were numerous issues that indicated that given
signors transferred a deed and note to themselves (not using the proper parties who would have
true, personal knowledge of the facts at hand, basically in an effort to save time and money.
Many of these " robos ignors" get their information from what are termed as "hearsay" third­
party, document manufacturing software platforms.**

"Bellistri v. Ocwen Loan Servicing LP, 284 S\V 3d 219, Mo. (2009) ; Bank ofNew York v. Silverberg. 20! I NY
A pp., 2"° Dept , 05002 , June 7. 2011
*''In Re Taylor , al 0 Taylor v. HSBC, No. 10-2154, U.S. Third App. E.D. Pa., August 24, 20\ I
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Here is one example of an assignment that fell within the purview of the target audit, taken from
the Williamson County real property records as Instrument #2010084776; recorded on December
15, 20 10. In this instance, MERS as nominee for DHI Mortgage Company Ltd . (a company set
up to fund D. R. Horton-built home s in Williamson County's "Settlers Crossing", revealed the
following excerpts from this two-page recordation (examples called out for reference):

ASSIGNMENT OF DEED OF TRUST
THE STATE OPTEXAS
COUNTY OF W111 t ar.lson

KNOW A[,L MEN BY THESE PRESENTS:
That Mor1gage Blecrronlc Rcgislrftlioo 8)"!tems, me. ("M£RS") 113 1l{jl1l1n~ for VHJ MORTGAGE COMPANY
LTO.
[1.$ ~U~ors and assigns, actingherein by and lhIOuz,h a dillyauthorized (lffi~, the owner andholderof one
catalll prOOlissmy note for thuum of.$145 .417 ,00 C);C'(UlOO by Ke 11y Hensl11r &
Hattnew Frt ede

payable to th order of OHJ MOR1GAG£ COMPANY no

• it$ SUIXem»"S ~d wii,os, and muted by !I D«J of Truu of e"'~ datt Ih«ewlth (0

Randall C Present Trustee, whicll
was flted for recerd oo 3/14/2006 urn:ferFileNo. 20060'9976

fur and in consideration of lhc sumof Ten
Dollars.

and otmr good, nluabko and suffideJlt coo.sitkt!rlion paid, the reccipl of wMch is hereby ~knowle4&«" does

MIN: 1000201\10001065625 MERS Phone: !·B8U79·6311
495-74358S1-796 38696

ftUI bieRS Ass~I'l!l'teJll of Oud or Tru$!

G't5trxI 14In I 2101
p~ftl2 WP 11611.,,,. '~\,ti..~" ue,{1C~}Hl .1H\

hereby trarnfer and assign, set over and dellver unto DRI HOUTG1I.GI:; COMPANY LTD

000493374

the above described narc, together with th.e liens 3!lalost ~aid property sccl1rlng the p;lYmcnl thereof, and all
t[lle herd by Ine underaigned in and10 said land.

TO 111\V~ AND TO HOLD unto said grantee u ill above lIes(li~cd routc, t"gCln(".( with llH and sIngular
the Hen, rights, equities. tlrle and estate in ,said rtill estate alloW'\) desni1:K"\J securing the payllltni lhe'eof, Or

otherwise.
EX«lJled lhis the l s t Oil)'of December. 2010

Morlgage Electronic Regislrafi<rn SrllCIDS, Iue, ("i\IERS')

By(0''\i\\'1Jtb..-.~~·\1tl..,,~~----
J I' I (~~Wlr)

T1nil 14 Ka11 o/'Y ,
Ass i s t nt Sec r e tar y
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AUDITOR'S NOTE: Tina M. Mallory (who is believed to be an employee of DHI Mortgage
Company Ltd.) appears to be signing as "Assistant Secretary for MERS", NOT as nominee for
DHf Mortgage Company Ltd. (legal description and superfluous information omitted).

The document was acknowledged by Texas notary public Scott Hicks, whose commission
appeared to be valid at the time of acknowledgment. Here's what Scott Hicks' address of record
shows in the Secretary of State's office under the Notary Search section:

Name: Scott Hicks - 10 : 124666441

Address:

Expires:

County:

Agency:

Surety Company:

12357 Riata Trace Pkwy Ste C 225
Austin, Tx 78727

Sep 02, 2015

Travis

National Notary Association

Merchants Bonding Co Mutual

Commissioned Notary Public

History

Recommissioned

Recommissioned

As

Scott Hicks

Scott Hicks

Scott Hicks

Effective

09/02/2011

09/02/2007

09/02/2003

Expire Date

09/02/2015

09/0212011

09/02/2007

The foregoing repre sents Scott Hicks notarial commissions. Hicks also appears to be connected
to DHI and may also work directly with the signor. Notice the following address as taken from
the heading of the assignment, "Return To", after it was duly recorded in the Williamson County
real property records :

IWturn To:
OHI Mortgaqe Company

,Post Closing Department
12357 RJata Traee Pk~YI

Suite C150
Aus11n, TX 78717

This address taken from the top of
the previous document shown.

ASSIGNMENT OF DEED OF TRUST
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Searches for Tina M. Mallory revealed the same address as shown above. Thus, the appearance
of assigning the mortgage to one 's own company by simply "putting on the MERS hat",
something that Kings County New York judge (Hon .) Arthur Schack, who has called out
robosignors repeatedly in many cases, has termed a "milliner's delight". *

MERS-assigned deeds of trust make up the larger part of self-assignment scenarios, common
throughout the United States, not just to Williamson County. The question as to why a self­
assignment was necessary may (as a result of a MERS MIN lD Search of the MIN listed in the
assignment) have been to facilitate the removal oftheMERS deed of trust back to DHI Mortgage
Company Ltd. (standing on its own, rather than being involved in the MERS system).

If such is the case, then the MERS MIN lD Search database would show an "Inactive" MERS
loan; thus defeating any attempts by the Borrower to do any further searching in the MERS
database; the real party in interest of their loan further obfuscated because the loan was officially
removed from the MERS system. In summation, the lack of understanding of how the MERS
business model operates would lead the average person reviewing this document to be totally
confused as to why this assignment was necessary. Another issue then becomes relevant . . . if
MERS can only convey the interest it has been granted (the Deed of Trust herein ... and NOT
the Note), then how can MERS convey the note as weIl? (Even if Tina M. Mallory could have
acted as an employee of DHI but in this case, did not?)

If MERS is only allowed to convey the interest it has been granted, was the note conveyed back
to DI-ll Mortgage Company, Ltd. as purported in the assignment? If the note was originally
pledged into the MERS system, was the note actually securitized? If the note was securitized,
are there unknown intervening assignees that may (or may not) have unrecorded interests in the
real property records of Williamson County, in violation of Texas Government Code § 192.0077
These issues have been at the forefront of the MERS controversy when it comes to the perfection
(or the lack thereof) of the property owners' chain of title. There were also issues outside the
Texas borders effecting Williamson County properties, where self-assigning appeared prevalent:

IN wrrsass WtJEIlliOF. Assignor has C3u~cd this Assignmem to beexecuted and delivered. effective l0I261201L.

By:

Name:
Tide:

' HSBC Bank USA. NA. v, Taher, 201151208 (L' ), at p. 28, Slip Op. , July 1,2011 ; One west Bank FSB v. Dra yton,
2011 20429, October 21, 20 I0, Judge Sch ack discusses MERS authorities and also ment ions Erica A. John son -Seck.
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This assignment was acknowledged by a notary of CitiMortgage, Inc. in St. Charles County,
Missouri (where CitiMortgage, Inc. is located) by what appears to be a CitiMortgage employee
(Derek Coleman), wearing the "MERS hat" to assign his own company, without recourse, the
deed of trust and note of a Cedar Park property owner.

Notice Coleman is affixing a 1995 MERS stamp, when the first MERS entity was dissolved in
1998, on a 20 II document (when a 1999 stamp was later approved for issuance by MERS).
Further, Coleman is signing in 2011 for MERS as a nominee for First Magnus Financial
Corporation, which went belly-up years earlier.

Other Extraction File Issues

Certain cases were isolated based on the particular assignment or conveyance and extracted from
the target audit for further scrutiny. These documents are all recorded in the official property
records of Williamson County, Texas and are within the target audit dates. The auditors
attempted to reference these specific instruments by number, especially when necessary to
ident ify a questionable issue. Even though a small number of files were extracted, the results
obta ined appear to represent the cross-section of issues discovered that should be considered
highly significant.

Wooten Home Purchase/rom HUD in 2012

Despite previous issues with the fanner owners of the subject property herein (not reviewed
here), it appears that Annelle Rae Wooten and Dannie Lee Wooten purchased a property located
at 130 Killian Loop, Hutto , Texas 78634. There appear to be recorded discrepancies with the
purchase of their home (an apparent foreclosure) that may present issues of probative value.

On May 24, 20 12 at 10:04 a.m., agents of the Secretary of Housing and Urban Development
(" HUD") caused to be recorded Instrument #20 12038855 (Special Warranty Deed with Vendor 's
Lien) . This document was signed by an agent of HUD on May 21, 2012 , but a stipulation stated
therein that the deed was not in effect until May 23, 2012, two days later.

On May 25, 2012 at 8:07 a.m., it appears that agent s handling the sale of the property caused to
be recorded Instruments #20 12039240 and #201203924 1 (Deed of Trust, and Notice,
respectively).

While the Notice itself is not at issue here, the deed of trust is. The date on the deed of trust was
May 17, 20 12 and was registered as a MERS-originated mortgage (MIN # 100 1302-5400212600­
5) through SFMC, LP dba Service First Mortgage Company (which appears to be a mortgage
broker) of Richardson, Texas as the "Lender". The Borrowers signed the deed of trust on May
23, 2012; but the actual date of the creation was May 17, 2012 .
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TIle creation date on the deed of trust in the MERS database, using the MIN provided, was May
23, 2012. SFMC, LP was listed as the "Servicer" and NOT the Lender); however, the Security
Instrument itself (the Deed of Trust) was created SLX days earlier. How is it that the Borrowers
had the right to encumber the Property PRlOR to them being issued the Warranty Deed?

To further illustrate the issue in the preceding paragraph is the paragraph on Page 2 of the Deed
of Trust Instrument which the auditors refer to as the "seisin mechanism", derived from the
feudal term "sei sin", meaning to possess real property in freehold. This paragraph states that "the
Borrower is lawfully seized of the estate thereby con veyed" (with the right to mortgage it) . How
would that be possible if the effe ctive date of the deed of trust was May 17, 201 2 and on THAT
DATE, the Borrowers were assumed to have been lawfully seized, when the property's warranty
deed was stipulated to become effective on May 24, 20l2?

Further, it appears that the prior owners of this property also had MERS-related issues prior to
the foreclosure and resulting sale on their property; thus, there may be unknown mesne assignees
that have unrecorded interests that could subject any new homebuyers to double liability.

Part of the problem here is that when an investor (either foreign or domestic, from within the
State of Texas or without) attempts to purchase a piece of property that has been foreclosed
upon, at issue is: (I) whether the previous mortgage loan owner/holder was actually paid in full;
and (2) whether the assignments and appointments leading up to the foreclosure were actually
valid, not just on their face , but in fact genuine. This would virtually force any subsequ ent
investor to spend money in legal fees trying to sort out the mes s created in the chain of title. As
to whether the investor would even have legal standing to pursue a claim is another matter
entirely. *

The Rodriguez Foreclosure Scenario: October, 2010

On May 16, 2006, Samuel Rodriguez, Jr. and his wife, Eleanor Rodriguez entered into a deed of
trust which granted an interest to now-defunct Long Beach Mortgage Company (as of 2008,
Long Beach's portfolio reportedly consisted of mo stly subprime mortgages), a subsidiary of
Washington Mutual Bank, F.A. (also now defunct).

The Rodriguez deed of trust was recorded as Instrument #200604 1342 . It appears that the
Rodriguez 's defaulted on their loan, and on September 13,2010, JPMorgan Chase Bank, N.A.
(acting as attorney- in-fact for Deutsche Bank National Trust Company, as Trustee for Long
Beach Mortgage Loan Trust 2006-5), by and through its "Foreclosure Officer" Ismeta Dumanjic,
substituted the law finn (apparent foreclosure mill) of Mcf.arthy, Holthus & Ackerman, LLP for
the original trustee as substitute trustees.

• Bevilacqua v. Rodriguez. Mass. Sup. Ct. , SJC- I0088 0, decid ed October 18, 20 11; Bev ilacqu a could not sus ta in a
trespa ss to try title claim because the entity (U . S. Bank , N.A .) that c laimed to ow n the subj ec t property when it qui t
claimed it to him did not legally own the property; therefore, Bevilacqua lacked stand ing to quiet the title.
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The appointment was recorded as Instrument #2010064700. This appointment appears to contain
eight (8) rubber-stamped items, one of which is the State the notary is acting on behalf of
(Florida), which is scratched out with what appears to be an ink pen.

The probative concern here is HOW Chase could appoint anyone as a substitute trustee when the
alleged assignment to Deutsche Bank (by Chase, acting NOT as attorney-in-fact but as successor
in interest to Washington Mutual Bank) was not recorded until November 12, 2010 as Instrument
#2010076849. It appears the assignment should have been recorded first, so Chase would have
had the authority to file the appointment. The property was sold on October 5, 2010, BEFORE
Chase's assignment to Deutsche Bank was recorded! A check of the Clerk's website (at
www.wik o.org ) shows NO NOTICES OF SALE filed, even up until the date of the sale as
required by Texas law.*

Further, the Substitute Trustee's Deed conveyed the property to Deutsche Bank as high bidder on
October 18, 2010 and BOTH DOCUMENTS were recorded in succession as Instrument
#2010076849 (assignment) and #2010076850 (Trustee's Deed). How is it possible that Deutsche
Bank (in conjunction with Chase) was entitled to sell a property it appears NOT to have owned,
or had the right to appoint a trustee to sell, when it appears that nothing was filed for record until
AFTER THE FACT!

Although Deutsche Bank appears to be representing the trust as Trustee, the SEC's files show
that the cut-off date of the trust (into which the note could have been conveyed into the trust
pool** via the Trust Depositor, Long Beach Securities Corporation) was June 1, 2006. This
assignment directly into the trust violated the terms of the Pooling and Servicing Agreement
("PSA"), which specifically mandated that the required assignment order is: (1) to the Trust
Depositor; and then (2) into the trust pool itself by the Trust Depositor. The alleged assignment
to the trust was actually recorded on November 12, 2010 , over FOUR years AFTER the trust
pool's cut-off date; thus non-compliant with the PSA's terms.

See Page S-1 a/the trust 's website at DIUr llwww.sccinfo.cum/d 12TC) . vX 3 ~l.:11tm .

Further, new information out of Florida from a former officer of Washington Mutual Bank
(which was placed into receivership of the Federal Deposit Insurance Corporation), Lawrence
Nardi (also testifying as an officer of JPMorgan Chase Bank, N.A.). has stated under oath in a
sworn deposition (May 9, 2012) that there is no evidence that any of Washington Mutual 's loans
were ever transferred or assigned to JPMorgan Chase Bank, N.A.+

"Texas Government Code § 192.007 mandates that all recordations (including the missed filings required here)
affecting the original deed of trust MUST be filed in the real property records of the county where the property is
situated.
USee prior discuss ion on securitization.
« Chase v. Waisome et al, Slh Dist . FL, Case 2009 C 005717
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While this scenario does not seek to draw legal conclusions, there are certainly enough issues to
warrant further investigation into whether this foreclosure and sale were conducted legally since
the parties claiming to have an interest may not have had such interest at the time of said sale.

Suspect Texas Government Code § 192.007 Issues with the Owens' Property

If what the Texas statutes* say about having to file assigrunents and reconveyances following the
pay-off of a mortgage loan are to be upheld, there appears to be missing paperwork in the chain
of title affecting 805 Escondido Drive, Leander, Texas 78641 . In 2002, Darrell Owens and his
wife Jessica executed a deed of trust in favor of SO Mortgage Services, Ltd., a Texas corporation
(recorded as Instrument #2002018104).

On May 25, 2005, the Owens' appear to have refinanced their mortgage loan with New Horizon
Mortgage, Inc. (another Texas corporation); their deed of trust recorded as Instrument
#2005041056; after which, New Horizon (on that same date, by Wells Fargo Bank, N.A.'s Vice
President of Loan Documentation acting as attorney-in-fact for New Horizon Mortgage, Inc.)
appears to self-assign their mortgage by Wells Fargo; recorded as Instrument #2005045799.

We could assume that following the loan payoff to SO Mortgage Services, Ltd. by either New
Horizon or Wells Fargo, that a deed of reconveyance would customarily be recorded, showing
the release of the encumbrance by the proper parties. Despite the fact that Wells Fargo recorded
three subsequent Notices of Acceleration and Notice of Trustee's Sale (February, March and
April, 2012) for the Owens' property, as of the date of this audit report, no deed of reconveyance
has been filed by the original mortgagee (SO Mortgage Services, Ltd.) . Since the first mortgage
was a MERS-originated mortgage, we would customarily assume that MERS agents would
"manufacture" such a reconveyance to comply with Texas Government Code § 192.007, since it
affects a previously-recorded deed of trust document. Could this then be construed to mean that
there is still an outstanding lien on this property?

Apparent Lender Default Solutions Document Manufacturing Issues

Again, we briefly revisit Instrument #20 1104324 1, wherein Wells Fargo Home Mortgage
(through what appears to be a Lender Default Solutions employee in Dakota County, Minnesota)
appears to have executed an assignment of Deed of Trust (on June 30, 2011) on behalf of MERS
as nominee for then -defunct First Magnus Financial Corporation. Ramesch Vardan, represented
himself as an Assistant Secretary for MERS; signing for MERS only and not MERS as nominee
for First Magnus Financial Corporation (as the original lender). In this apparent self-assignment,
there is an issue with MERS' authority and ability to convey the associated promissory note in
which it does not have an interest. There appear to be assignments missing between the original
lender and the real party in interest, obfu scated by the MERS electronic database.

"Texas Govern ment Code § 192.007
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"The Right Hand Doesn't Know What the Left Hand is Doing"
The scenario involving BOTH Barrett Daffin ami Brice Vander Linden

at 237SI. Mary's Drive, Hutto, Texas 78634

Little did Brandon Graham and Brandi Rivera (husband and wife) know when they signed a deed
of trust with Primel.ending, a PlainsCapital Company out of Dallas, Texas, that they would have
the pleasure of dealing with not one but TWO sets of alleged substitute trustees , 80TH
involving MERS-related assignments. The issue still remains as to MERS' ability as nominee to
convey som ething it did not have the right to assign, namely, the promissory note.

The only deed of trust the couple signed was executed on February 27, 2006. They were
probably unaw are that this document was a M ERS -or iginated Deed of Trust, recorded as
Instrument #20060 15854 on March 1, 2006. Although MERS was involved , the couple prob ably
had no idea their note was likely sold multiple times through the securitization proce ss. From
examination of the Deed of Trust, there is nothing to indicate the original Lender intended to selI
the note (or a parti al interest thereof); thus, the Borrowers had no reason to suspect otherwise.
The listed MIN number on the couple' s deed of trust wa s # 1000536-20 10 10 1492-5. A search of
this MIN # revealed the following (as of December 19, 2012):

This mort gage loan is registered on the ME RS J
( System for informational purposes only .

Mortgage Electro nic Registration Systems, Inc. i.' not the mort gagee for th is loan .

MIN : 1000536-2010101492-5 Note Date: 02/27/2006 MIN Status: Inactive

Homc MOrliwge a Division of
Phone: (651) 605-3711

Note the foregoing sentence in red-faced type that says M ERS "is not the mortgagee for this
loan" . At the time the loan was active, MERS claimed to have been the beneficiary, which
appears to be the relative term for mortgagee in a deed of trust. Why the contradiction on its
website now ? (Anyone can run this search to verify the information contained herein.) So if
Wells Fargo Home Mortgage is the Servicer, who is the real party in interest as the owner of the
Borrower's promissory note? How many times was

PrimeLending made the loan to the Riveras, but following an apparent default on their loan
payments, the first ass ignment (Instrument #2008062792), tiled August 13, 2008, purporting to
claim MERS as the ass ignor "as nominee for lender and lender's successors and assign s" (not
assigning for Primel.ending, who appears to be what is referred to as a " table-funded lender?"

*A tabl e-fund ed lender is an ent ity that simply broker s the loan for another lender and col lects commissions and
fees for doing so. Th e rea l party in interest is bidd en from the Borrowers ,
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The document was returned to Barrett Damn after it was recorded. The document was executed
on July 31, 2008 (with an effective, backdated assignment date to July 16, 2008) by David
Seybold, as follows :

MOR.TGAGE ELECffiONK: REGiSTRATlONSYSTEMS.I.NC. ASNOMlNnt roa
lENDPR AND LENDERS succsssoas AND ASSJGNS

IJY: ----A47fr,;;..~--aiO_-.......-_-~­
ASSISTANT Sf:CRETARY

David Seybold is employed by Barren Daffin. He allegedly has a signing agreement with MERS
to act as its "certifying officer", yet the original table-funded lender is not named on the
assignment caption (as noted above), but is substituted with the phrase "as nominee for lender
and lenders successors and assigns" .

If PrimeLending is only the broker, and the loan was sold multiple times, requiring multiple
recorded assignments to comport with Texas Government Code § 192.008, then who is Seybold
attempting to convey the note on behalf of?

Then, on July 28, 2008, as indicated on Instrument #2008062804 (filed AFTER the assignment),
Seybold claimed to have executed an Appointment of Substitute Trustee as follows :

LOAN DOCUMENTATION

lsn 't it amazing that David Seybold is now (1 Vice President for Wells Fargo Bank, iVA . (not the
service". Wells Fargo Home Mortgage), at the very same lime he works at Barrett-Do/fin ? There
does not app ear to be no recorded Power a/Attorney (that could he located in any rea/ property
record, through due diligence) that vests theforegoing title and authority in Seybold, making him
an officer 0/ Wells Fargo Bank, iVA ., let alone a Vice President ofLoan Documentation .

75 [ P a g e



AUDITOR'S NOTE: The information contained in the Appointment of Substitute Trustee
states that the document was executed on July 28, 2008 but was not notarized by Texas
notary Suzanne Staley until August 5, 2008! BOTH documents were filed for record on
August 13, 2008. Did Suzanne Staley witness Mr. Seybold's signature? Did Suzanne Staley
sign Mr. Seybold's signature without his authorization? Did Suzanne Staley keep a log
book showing either transaction?

Fast-forward to 2011. It appears the couple paid the servicer the alleged deficiency and thus
cured the default prior to any foreclosure sale where a second assignment is recorded on July 26,
20 II as Instnunent #20 11048655. In this assignment, Keegan Brown claims to be an Assistant
Secretary for MERS as nominee for PrimeLending, executed with an effective date of July 20,
2011. Since the real party in interest is still unknown, we assume that MERS ' "static" condition
as beneficiary involved multiple hidden (and unrecorded) assignments between the time the
original loan was made up until the present time when this assignment was executed.

It appears the document may have been manufactured by Brown, as an employee of Lender
Default Solutions in Dakota County, Minnesota, as evidenced by Page 2 of the document, which
contains two rubber-stamped items and an undelineated notarial execution. Two-page documents
seem to be commonly used by document manufacturing plants, wherein the possibility exists that
the notary did not physically witness the signature of the attestant nor recorded the act of
acknowledgment. As previously discussed, this type of behavior was exposed in the 60 Minutes
news segment on April 3, 2011 wherein reporter Scott Pelley interviewed attorney and fraud
investigator Lynn Szymoniak about certain aspects of fraudulent document manufacturing that
was occurring at DOCX, a now-defunct subsidiary of Lender Processing Services, Inc . ("LPS")
(Lender Default Solutions in Minneapolis, Minnesota is a subsidiary of LPS).

The problem appears however, that the Appointment of Substitute Trustee was filed on July 22,
2011, BEFORE the latest assignment, effectively backdated to July 20, 2011, so the recordations
of the two documents combined would purport to evidence some sort of legal permission to
appoint a substitute trustee. The appointment was allegedly signed by Selim Taherzadeh, who is
employed by Brice Vander Linden. The signature on this document does not appear to closely
match other noted signatures of Taherzadeh that are presented in this audit report. Further, the
alleged power of attorney he asserts was granted to him on June 18, 2009 could not be located.

In spite of the date s, the appointment was recorded BEFORE the assignment was recorded. This
would appear to "put the cart before the horse", for permission to do an act BEFORE authority
was granted.

Further, these two separate assignments involved MERS. MERS already conveyed the deed of
trust to Wells Fargo Bank, N.A. in 2008 (the conveyance of the note is in question at this
juncture because MERS does not own the note and admittedly is "not the mortgagee"). What
then is MERS doing, conveying again a second time, through the alleged acts of Lender Default
Solutions in Minnesota?
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To compound the issues with this couple's chain of title, two separate notices of acceleration of
the loan were recorded, wherein Wells Fargo Bank , N.A. claimed to be the mortgagee; but by
then, the first and second redundant assignments had already been placed into the official
property records and three subsequent Trustee's Deeds (or Special Warranty Deeds were filed) ,
transferring the property from the Substitute Trustee (Juanita Strickland, who works under
contract as a trustee for the foreclosure mills) to Wells Fargo Bank, N.A. (who was listed as high
bidder); again from Wells Fargo to the Secretary of Housing and Urban Development ("HUD");
and again from HUD to the purported bona fide purchaser, Ruben Gonzalez, who may have
defects in the chain of title at the time he bought the property. Because many title companies
"bought into" and rely upon the legitimacy of the MERS business model, any defects created by
the failure to properly record assignments would be hidden by the MERS system from the chain
of title to the property.

The validity of this sale was never challenged. The question also remains : Is MERS and its
agents entitl ed to assign this property again , once MERS already assigned the property? Did
MERS convey only the deed of trust and split the deed of trust from the note?* Did Wells Fargo
only service this loan for an unknown securitized trust vehicle? As to Taherzadeh's power of
attorney (after diligent search), the only Power of Attorney of record was found was in Dallas
County, Texas (refer to Appendix 2).

When There's No Assignment ofRecord, Who Has the Right to Appoint Whom?
The Case ofthe Gomez Property at 502 Yosemite Trail, Taylor, Texas 76574

Mill ions of homeowners appear to be facing the same scenario as Nicole and Jeffrey Gomez
(wife and husband) , who executed a deed of trust (Instrument #20040950 I0) through an entity
operating under an "assumed name certificate" ("Doing Business As" ; "dba") known as
America 's Wholesale Lender, now defunct. This MERS-originated deed of trust shows a MIN of
#1000157-0004462 147-8. It is highly unlikely that the Gomez' s knew about MERS when they
signed the closing on or about November 26, 2004 .

This home appears to have been foreclosed on, with no apparent indication of authority to do so.
This chain of title contains two assignments (none of them from Countrywide Home Loans, Inc.
or any of its dba' s or subsidiaries), both of which appear to have been handled by ReconTrust
Company, N.A. (a wholly-owned subsidiary of Bank of America, N.A., acting as its alleged
"trustee"). The assignments were filed in 20 II (Instrument #2011067358) and in 2012
(Instrument #20 12044027).

Prior to these assignments being recorded, FOUR Appointments of Substitute Trustee were
executed and tiled for record :

"'T his scenario was noted in a Me morandum Opinion by Hon . James McB ryde of the U.S. Dis trict Court for the
Northern District of Texas, Fort Worth Division , in AfcCarthy v. Bank of Ameri ca, N.A. et al, No. 4:11- CV-356-A.
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(I) Instrument #2006034474; May 1, 2006; by an Assistant Vice President of Bank: of
New York as Trustee, for the benefit of the Certificateholders of CWABS, Inc., Asset­
Backed Certificates, Series 2004-15 (an apparent indicator of the securitization or transfer
into a trust) .

(2) Instrument #2007015079; February 26, 2007; by a First Vice President of the same
entity (both of these appointments appear to have been executed in Collin County,
Texas by a third-party document manufacturer, possibly Recon'Irust Company, N.A.);

(3) Instrument #2008057792; July 25, 2008; by an Assistant Secretary of the same entity
(this time executed in Dallas County, potentially under the direction of ReconTrust); and

(4) Instrument #20 11045057; July 11,2011; this time by an Assistant Vice President of
the same entity, but now claiming status as "attorney-in-fact, BAC Home Loans
Servicing, LP (which by this time had already been subsumed into Bank: of America,
N.A.), FKA Countrywide Home Loans Servicing, LP , by BAC GP , LLC , its General
Partner.

Where were all of the assignments leading up to these appointments? Not found in the
Williamson County real property records! In the last appointment, it appears Recon'Trust is
directing the production of this document.

Up until the point the first Appointment occurred, C'I'C Real Estate Services (another division of
Countrywide) was the original trustee of the deed of trust. The persons executing these
documents are suspected robosignors who mayor may not have signed these documents before a
notary public at the time of acknowledgment. There was no Notice of Acceleration and Sale filed
in the real property records when the Appointment occurred.

Finally, on October 6, 2011 (Instrument #2011067358), alleged MERS robosignor Sandra L.
Hickey attempts to convey to the trust vehicle, referenced previously in Paragraph (I), above,
now worded as "Bank of New York Mellon FKA The Bank: of New York as Trustee for the
certificateholders of CWABS, Inc" Asset-Backed Certificates, Series 2004-15", the deed
" together with the note or notes therein". MERS may not have had the right to convey, on behalf
of a now-defunct entity, America's Wholesale Lender, not mentioned anywhere on this
document. The only trustee mentioned was the original trustee (eTC) of the deed of trust.

If the note was securitized back in 2004, it would have first had to be assigned to the Trust
Depositor to be placed into the trust vehicle itself (as previously discussed in the section of this
report on securitization). This appears not to be the case here. In fact, according to SE C records,
this trust entity filed an SEC FOlTn 15-d(6), on January 24, 2005, as evidenced at:
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At the time this form was filed, there were four (4) certificate holders mentioned of record.
Further, research of the trust's PSA shows the cut-off date for accepting the borrower's note into
the trust pool was December I , 2004 ; as noted here at Page S-2) :

htm://www .sccin fo.com/dsvm. 14F l .htm?Find==cut%2Doff&Linc==702#Line)02

In many cases now before the courts in America, Bank of America is vehemently fighting efforts
to discover when the trust pool actually received the borrowers' notes ; and trying to block the
introduction of the pooling and servicing agreement. The bigger problem here is that this
assignment followed FOUR appointments into the Williamson County land records when there
appeared to be no valid assignments recorded which would vest any kind of authority to appoint
those substitute trustees.

On June 8, 2012 , another assignment was filed for record as Instrument #2012044027 . The
document appears to have been manufactured by employees of ReconTrust Company, N.A.'s
offices in Ventura County, California. It names the trust entity referenced in Instrument
#20 11067358 as the real party in interest. The purported assignee' s address used in this
assignment appears to be the same address as Metro Detective Agency in Danville, Illinois and
not the true address of the assignee.

Again, the original trustee from the deed of trust is named (devoid of all mention of previously­
appointed substitute trustees). MERS again attempts to convey the deed and the note from the
original lender (as was previously done in 2011) to the trust vehicle itself, by-passing the Trust
Depositor; thus non-compliant with the terms of the PSA and potentially only conveying the
deed of trust and not the note. Following this assignment of apparent redundancy, two more
Appointments of Substitute Trustee were filed, further creating suspect chain of title issues to the
Gomez's property.

Instrument #20 12024547; April 4, 2012; and again Instrument #20 12043646; June 7, 2012; by
Melanie D. Cowan who purports to be a Vice President, as attorney-in-fact for the trust entity (as
previously referenced in Instrument #20 11067358) when in reality, Ms. Cowan is likely an
employee of ReconTrust Company, N.A., along with Texas notary public Michele Christine
Preston, who acknowledged both signed documents.

By request , these documents were returned to ReconTrust Company, N.A. in Richardson, Texas
after they were recorded in Williamson County, Texas. BOTH of the appointments have virtually
identical information, further inundating the chain of title with apparent redundancy. On BOTH
appointments, MERS is listed as the original mortgagee , when in fact, the cleed of trust states that
America's Wholesale Lender is the lender of record and MERS is listed as the "nominee" for
now-defunct America's Whole sale Lender. Both appointments have numerous rubber-stamped
items on them, another mark er of clocument manufacturing, The only apparent difference
between the documents is that one of them did not have a Trustee 's Sale group number on it.
Why does it take two Appointment s of Substitute Trustee to accomplish a foreclosure?

79 I P age



In BOTH instances, there is no recorded Notice of Acceleration and Sale, as is mandated by law.
The property appears to have been sold (July 3, 2012 ; Instrument #2012068(55) to the trust
entity as high bidder (there is no indication HOW the trust purchased the property for
$88,722.00, leaving an outstanding balance). Again, the original mortgagee on the Substitute
Trustee's Deed is MERS. The MERS MIN search revealed:

MIN : 1000157-0004462147-8

Servicer: Bank of America . N.A.

Simi Valley, CA

Note Date : 11 /26/2004 MIN Status: Inactive

Phone: (800)669-6607

AUDITOR'S NOTE: There are numerous investor lawsuits against Countrywide Home
Loans, lnc. and Bank of New York Mellon, as well as Bank of America, N.A. regarding
misrepresentation and fraud on the part of the lenders as to the information relied upon in
the prospectus for numerous trust vehicles offered to investors on Wall Street.

In sum, there are now suspect issues with the Gomez's chain of title prior to the foreclosure sale
of this property to a new subsequent owner, if in fact the trust had the right to sell and
subsequently purchase the property in the first place.

Extraction files reviewed in this audit appear to indicate MERS' infiltration into the land records
of Williamson County as early as 2001.

The Case ofthe Unidentified Merger: The Cantrell Files

What happens when one banking entity is subsumed by another banking entity and there are no
support ing assignments filed? Such is the case of the property that used to belong to Martin and
Sharon Cantrell of Granger, Texas.

On July 18,2007, the Cantrells (as husband and wife) appear to have executed a note and deed of
trust (Instrument # 2007061076) in favor of National City Mortgage, a Division of National City
Bank. Even though the deed of trust was a non-MERS-originated contract, Paragraph 20 on the
deed of trust gave permission for the Lender (National City Mortgage) to sell the Cantrell's note
or a partial interest thereof to outside parties (without notice to the Borrower) . No assignment or
transfer was ever recorded showing that PNC Bank, N.A. subsumed National City Bank.

On December 28, 2011, an Appointment of Substitute Trustee was recorded in the land records
(Instrument #2011087814) allegedly executed on December 22, 20 II by Selim Taherzadeh (by
apparent self-appointment) as "attorney-in-fact" for PNC Bank, N.A. (without evidencing that
National City Mortgage was subsumed by them. The Power of Attorney stated therein (April I,
20 I0) could not be located in the land records of Williamson County, Texas; or in Dallas
County, Texas (where Selim Taherzadeh is located).
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It appears that the foreclosure mill law firm of Brice Vander Lhloert was overseeing the drafting
and execution of this document. They are not named in any recorded Power of Attorney by PNC
Bank, N.A. either (locatable in any area database) . Further, no Notice of Acceleration and Sale
was filed (as required by Texas statutes).

Subsequently, a Trustee's Deed (Instrument #2012001656) was issued, the Grantee being PNC
Bank, National Association. It appears that Brice Vander Linden directed the filings and
activities of the Substitute Trustee (Juanita Strickland) and all recorded documents were returned
to them. Further, Mickey Wilkinson completed the attached affidavit of Mortgage Servicer,
when it is unknown what relationship he (or she) had with PNC Bank, N.A. (as named on other
Brice Vander Linden documents).

It further appears that on February 13, 2012, a document purporting to contain the "authentic
signature" of Selim Taherzadeh, referring to the same attorney-in-fact as referenced on the
Appointment of Substitute Trustee, conveyed the property from PNC Bank, N.A. to Fannie Mae
(Federal National Mortgage Association; Instrument #2012010747). The document was
notarized by Micaela Wilkinson. Jt is uncertain if Micaela Wilkinson is the same person as
Mickey Wilkinson are one in the same person. "Mickey" Wilkinson is named as a Power of
Attorney on one of the Powers ofAttorney found in Appendix B herein.

In this case study, there is no apparent assignment from National City Bank to PNC Bank, or any
reference in any of the documents subsequent to the Deed of Trust, that refers to the foreclosing
entity as "PNC Bank, National Association FKA National City Mortgage, a Division of National
City Bank" (noting three [3] separate corporate entities operating here) . Without judicial
intervention challenging the rights and interests of the parties, this foreclosure and sale was
allowed to proceed and any equity previously had or owned by the Cantrells (if any existed) is
gone . It is probable that someone that may have presented themselves via improper claims, self­
appointed themselves as trustee, executed the sale without recorded notice and potentially acted
ultra vires (a Latin term, meaning "without authority").

This same scenario also appears to have occurred in another chain of title involving another
conveyance to Fannie Mae by PNC Bank, N.A., without what appears to be a proper assignment
(Instrument #2012049958). It contains the signature of Selim Taherzadeh, along with Texas
notary Diana Hanna acknowledging on an entirely separate sheet of paper. This presents us with
markers for document manufacturing, suspect forgery and surrogate signing under what appears
to be Brice Vander Linden's direct control.

Similarly, on Instrument #2012044276, Substitute Trustee Juanita Strickland so ld at auction a
tract of land in Williamson County to PNC Bank, N.A. with no recorded assignment linking
National City Mortgage to PNC Bank, N.A. in the chain of title .
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Self-Assignments Are Not Uncommon Occurrences

A similar self-assignment appears to have occurred within Instrument #2012053488, wherein
PHH Mortgage Company's Candace Gallardo purports to be a MERS "Assistant Secretary"
signing the document in Burlington County, New Jersey before one of what appears to be one of
PHH's employees (Beth Lashley) acting as notary. This MERS-related assignment appears to
contravene MERS' own policies for using the old Ocala, Florida address previously tied to
Electronic Data Systems. Isn't it convenient being able to "put on the MERS hat?"; using a
questionable address in Florida to avoid self-assignment suspicion; and having the document
notarized in the very county in which PHH (the assignee) operates? Evidence of a Release of
Lien (Instrument #2012080244), involving the same piece of property and same owner, further
demonstrates that PI-IH's principal place of business is located in Burlington County, New
Jersey.

Post-Dating Assignment Issues

While the auditors did not see a lot of these types of issues manifest themselves, the evidence of
document manufacturing by the foreclosure mill is certainly deceptive. In the instance of a deed
of trust (and alleged promissory note) executed by Jesus F. Oviedo and his wife, Miriam Jaimes
in favor of Home Financing Unlimited, Inc. d/b/a La Familia Mortgage, a Texas corporation
(organized with the obvious intent to accommodate a specialized demographic cross-section of
the Texas population), as Instrument #2005015552, with MERS as claimed beneficiary (MIN
10#1000475-0000006630-0; in what appears to be an FHA-based, MERS-originated deed of
trust), there is no "P aragraph 20" in the deed of trust that would give the Lender power of sale .
However, irregularities with assignments and appointments do seem to occur. In order for a
lender to appoint a substitute trustee, the lender needs to first hold the deed of trust and note.
Without holding BOTH the deed and note , foreclosure would appear to be improper.

In this instance, MERS as nominee for Wells Fargo Bank, N.A. caused to be filed an
Appointment of Substitute Trustee (Instrument #2010087432) against the subject property
herein; purportedly executed by Selim Taherzadeh on December 19, 2010; BEFORE Wells
Fargo Bank, N.A. actually received assignment (Instrument #20 110 19863; April 7, 2011, post­
dated), which in of itself was questionable. The assignment appears to have been executed by
Taherzadeh as an attorney-in-fact for MERS as nominee for Home Financing Unlimited, Inc.,
based on a limited power of attorney granted August 29, 2008 (although no such power of
attorney was ever filed for record in Williamson County, Texas).

In the two signature comparisons on the page 81, notice a di fference In the brevity of the
signature as compared to previous Taherzadeh signatures?

' Th is scenario was similarly posed as an issue in the most recent pleadings contained in the Plaintiff' s Fourt h Amended
Complai nt in the Dallas County. Texas I '. MERSCORP Holdings, Inc. et al; Civil Action No. 3:1l-c v·0 2733-0 in the U. S.
District Court for the Northern District ofT xas: filed December 17. 20 12.
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Note the sworl of the "S" is markedly different. Also note the "supposed T" in Taherzadeh looks
more like the letter " P" and that the second signature's sworls of the capital letters are more
pronounced than the first set (where the sworl on the "S" is devoid). The notaries for each of
these two signatures are also different. Both notaries may be in the employ of Brice Vander
Linden.

The first purported signature (self-appointment) of Taherzadeh was notarized by Texas notary
Jennifer Carroll on December 19, 20 IO. The second purported Taherzadeh signature was
notarized by Texas notal)' Sarah Leanne Appleberry.

There is the appearance of suspect forgery and surrogate signing between these rwo documents,
with the clear intent to expedite the foreclosure process without the use of actual signatures of
the parties who have properly-vested authority to sign and/or actually made a personal
appearance before the no tary and took the time required to s ign the documents.
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Again, the appointment is supposed to FOLLOW the assignment. In this instance, it appears
that it does not. Where then is the permission to act? Also notice the sentence above the second
signature that reads:

"For value received, Beneficiary of the Deed of Trust transfers them to assignee and warrants
that the lien is valid against the property."

Several questions arise as to the language used herein :

(I) What "value" did MERS (as beneficiary of the Deed of Trust) receive?

(2) What did MERS transfer? The term used is " them". What are "them"? The deed of
trust? The note (which there is an issue with MERS's ability to transfer) ? Both of
"them"?

(3) How can MERS warrant the lien is valid when it is merely a "tracking database" for
mortgage loans that have allegedly been securitized on Wall Street?

(4) Why was the assignment post-dated ahead of the Appointment of Substitute Trustee?

Even more disconcerting is that the first recorded Notice of Acceleration and Notice of Trustee 's
Sale was tiled on December 14,2010 (lnstrument #20 10084436), FIVE DAYS BEFORE the
Appointment of Substitute Trustee was even executed ; nearly TWO WEEKS PRlOR to the
Appointment 's recordation in the William son County, Texas real property records. What
authority did Brice Vander Linden have to notice the property owners prior to their involvement
as substitute trustee?

TIle fact remains that there appears to be glaring errors in procedure regarding the foreclosure
proceedings against this property if the previous discussion of proper foreclosure procedures in
the State of Texas are to be believed.

This signature variation of SeJim Taherzadeh appears (below; along with Texas notary Michaela
Wilkinson acknowledging the docwnent on the SAM E PAGE ; Instrument #2011042042) on a
recorded docum ent involving property in Hutto , Texas:

"l)(y-h,Fkl VJrnIIlIi 10Ih.lt r44Wn Llmil.,.J i'm\w
;;:y ~1lldg.lXJ0lI1 ~M 11. 2009
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It appears that there are multiple parties executing multiple signatures which seem to vary
according to which notary is acknowledging the documents. These are common conditions
prevalent during robosigning and surrogate signing. Upon further review of the documents
presented during the target audit period, one particular document that was examined (Instrument
#2012047154); a Special Warranty Deed appears to have been drafted by Brice Vander Linden
and signed by Taherzadeh (notice this alleged signature variation):

Page 2 of this same recorded Instrument contains a paragraph wherein it appears that Taherzadeh
is claiming his own authority (vested in him by Brice, with no supporting documentation or
written statement from any lender or Brice board member) to support Taherzadeh's "authority":
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2. Sc\;", if. TlIlitrud<h. ....~ H~lJltd I\1Ic OU4 ~n bt~!Cm~ Grr.r.;04:'. WU. At\~ time <tft""'t\Il\Ol~
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Taherzadeh also signed and used the same language, appearing to utilize the same boiler-plated
"Certificate of Authority" (not notarized or granted as customarily presented in a limited power
of attorney), within Instrument #20 12047 153, filed for record on June 20, 2012.
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Incomplete Limited Power ofAttorney

In the following example, we present the final issue of the appearance of a flawed recordation,
filed for record on October 18, 20 10 (Instrument #20 I0070422), within the target audit period:

RfOORD AND RETUIIH
BANKOf' AMERICA '."

2!lOlSW~BlYl) .'i ,
CtlDUt-OS

CtIANOl£J\, lIZ 862M " .

LIMITED I"OWKR 01' A'lTOllNE'r'

W.ll. Fa,go ll&o~, N.A.,s.xc....., byM~ 10 W.ll. F,/SO "llIk MiMCtO!2, N.A.,FIKJA NofWe.\ .. Il
B.nk MinOClOl" N.".,(1M"Cc,mjIUIY') htltby irrevouhly .:or.rtllult<lllJld oP9U,nls Il.AC"tlDIOLoa,,, a
8,,...1<1_1. 1.1', rJkJaJ Co.nlry>Vide Home ~.n. S.,...lclDCI.P (bere/Mller called"!lAC HooleIn....
~Ic;,,&j 111<.I ~ny o!h.. officeror 0f;0MIh<~f, wiTh full~WC< of sUb.(~ulio" , u its trw Md bwful
'«orney,in·fact with power 3Ifld ,utho<iryln 'hoc p10ee tnd 'leAd o( Ih.< Comp.Iny ud In the """. or ,/'.0 ~
rornp-.ny0< in It! ow. namo from limo \Q l~"e In !lAC Horn. In.ns S<tVlelnt'$ di~eli"",.!Or the iii
P"'J'O'" of "",.:i''-8 moo5"&eIOl>nl, to Wee any lJId;oll "l'proprialcat;lionand 104)(CCtJI& 11/11 ar>d all ~
do<ummlland ;"'trwnclIt. 'Which IDa)' belIeU""'>' 01deslnble '" =ompli,h Ihe pUrp<lSCl ofa.,.;""'B S
mo~g. '0UlS, It.d wilhoullimitinlllh. &tnel1llily of I"" (01egoing.11:o CampoIlY I1eftby, ives SAC
1I0me loanl s.",;c;l\g the paw....and ridl~ on beh~1foflM Ccn'l'""y, with.ut ....enl b)' th. Comp.ny,
It> 00 'he (ollowi,.g. '" the c'~1 oo"';sl..., widl'holcm>r IIIdcundiliD/l1 of tho I'Qoling,nd Sorvie;n&
AI!It.mrnu llIU~ h.tUo o. i:JIhibil A (the "Aie,eI1\lll1,") :

(I) All~mc",~ ",illl rupeeC co~tli.1 nlOttgJ£DI""D"~ fo< Com!"'oy by ~I<l

a1l1l",")·.i... foct whi.e~ arc C\J.IlO<lWlly aIIdfU,or.lbly oece....., ...od appro", i>!o10 I~.

<olld.e,,,,,,, ullcelbtiu.. or pan',lo' full ,ek_oftnOf1WO<' dnd. of IN" ocd...-ls 10secure
dehl UJ"lD p")",...tand dlich,rtt of all ,~"" I<'I:Ulo:d iMrctry;(II) InstrJt1lelll1awoinlini one 01

n""" ,"blUMe !ro'\telIO ocl in pt."" of Ihe t1VS:""" namt<lln Deedsofl't\ljl;
(Hi) AfT""'av(ls ofdebl, l\OCloe 0( WllIl!, dccw..ion of def."I~ f\Ol;';cs of roredo>'JI1; ind.1I
SIKh ~"'(ac"f ag;rccmerws. d-ecdc..and IMlnll?fnlJ..u all: .Vp'oprim CO effect any LaI~1 lnn.fC'r
0' di'poliuon of "'&I propeny acquired "'1OIJg.~ (01t.e1Mun:01 ollle,,"i.., . (i.) ,1I0np/c18llJ
U,ig"n:cn1' (v) Allo:ha ""mJ1...~I. ifU ln" " enll.

Thi,l..i .. i,«l Power of Anortlcy isefll:cliv. :os oflbed... below.nd ,hall'tm.i. in full force and .rr.."
until '<N.ked 11\ "'eking by Il,e undmigned 0' tctmm..lion of d>e Au..,."en~ wbkhev" I. <AIliet,

Weill F.'KO Bw, N.A .,
., J( rJ l lef' UoolPl" lhca ArTf!C'T',ent

- -;:---lI'-'---- -.--
Ullott lJurg

WIlliAMSON
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ACKNOWLEUGEMElIr'T

ST,\TE tW MARY LcAtlQ
QlliMI.Y-2E.IlAl.IJMQR& ss:

On the 25'" day of May 2010 before me, 0 Notary Publlc In and for said Stale, personalty
appeared Kevin Trogdon, known to me.to be Vlce I'residont or Wells Fargo Bank, N.i\. as trustee and
also kTlO'>yn to me to be the person who executed H.ls limited Power or Attorney on behalfof said bank,
and acknowledged to me that such bank executed lhi~ Limited Power or Attorney,

IN WITNESS WIIF.REOF, 1bave hereunto set my hand and affixed my office seal the day and
year wrinen above,

c
Cone en Perry, Not 1'\,1>Ii<:
My Comraisslcn expires: 1Jn/2013
906~ Old Annapolis Road
Columbia, MD 21045

Notice the Power of Attomey acknowledgment address on Old Annapolis Road in
Columbia, Maryland? This address is the address for Wells Fargo's Master Servicing unit
where files for trusts that Wells Fargo acts as Master Servicer for are kept (as shown in
Publication 938 at www.irs.gov). In sum, there are 194 such entities listed as RE~l.lCs

following this page, comprising exactly seven (7) pages of this recorded Instrument,

All that is listed however is just the name of the trust entity (not the Trustee claiming to
represent it) that Wells Fargo appears to act as Master Servicer or Trustee for. As is called
out on Page 1 of this recordation, the entire pooling and servicing agreement, "to the extent
consistent with the terms and conditions of the Pooling and Servicing Agreements attached
hereto as Exhibit A (the "Agreements") for each trust entity listed IS NOT ATTACHED
THEREIN! The document claims that all of the trusts are specifically listed in detail, when
in fact, they are not.
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One reason for failuring to attach the entire PSA (as discussed earlier in this report) is that
each PSA usually consists of 250 - 375 pages. Thus, at an average of 325 pages per PSA, the
entire Exhibit A would be 63,050 ~es! B r not included this full attachment as stated
Williamson County may have lost tens of thousands of dollars in revenue in just one
recordation; and the recorded filing could be challenged as incomplete.

Also, under the implied assumption that a Power of Attorney is necessary for any attorneys-in­
fact to execute documents (assignments and appointments) on behalf of another entity, the
auditors examined the nature of seemingly missing information, in the stated agreements on Page
1 of this Instrument (to avoid having to print out the document in its entirety) as Instrument
#2010070422.

There is also another reason WHY the audit team feels that the actual PSA's were not attached in
full as Exhibit "A". It is because by doing so, each PSA itself would become public record and
could be offered as a potential exhibit at trial.

Further, each foreclosure defense attorney challenging the pooling and servicing agreement for
errors in assignment based on the failure to transfer the properties into the trust before the cut-off
date would now have ready access to the PSA by simply searching for the entire document in the
land records based on this Instrument Number. By reciting only the titles to each trust entity in
the recordation, its filing size is diminished and thus its notoriety in the land records is further
purposefully diminished. Again, we proffer the idea of the notoriety based on the cost of
recording such a document with over 63-thousand pages and the fact that the county real
property records electronic database itself could be compromised in accommodating such a large
file.

Additionally, the auditors took notice of the dates of many of these REMIC entities. Most if not
all of the REMICs contain dates ranging from 2003 to 2007, which coincidentally was during the
height of the housing boom when almost everyone could get a mortgage loan. The cut-off dates
for each of these REMICs occurred within about ninety (90) days of the acceptance of the
borrowers' promissory notes into the trusts; thus, there arises an issue of the legality regarding
whether the notes actually made it into these trust pools according to the Limited Power of
Attorney here, which purports to convey authority to BAC Home Loans Servicing, LP, f/k/a
Countrywide Home Loans Servicing, LP (a possible effort to assign these deeds and notes to the
trust, past the cut-off and closing dates of each entity listed).

For example, a 2006 trust entity issuing certificates to investors in the third quarter of 2006
would have a cut-off date somewhere around September 30, 2006. After that date, the investors
would be receiving an income from the REMIC (from the borrowers whose loans they allegedly
funded) after October 31, 2006, until such time as the notes were repaid in full. If the note was
not accepted into the trust by the cut-off date, it is implied that the Borrowers notes were not
transferred into or accepted into the trust pool.
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Part of the PSA conditions are that the assignment of the deed and note to the trust MUST BE
RECORDED IN THE LAND RECORDS OF THE COUNTY THE SUBJECT PROPERTY IS
LOCATED IN BEFORE THE TRUST CLOSES! There are issues arising in courts all over the
country regarding the date the assignment was recorded, because the documents alleged
conveyance on the recorded given date (years later) . TIle PSA dictates however that the note and
deed of trust are supposed to be conveyed to the Trust Depositor FIRST; and then the Trust
Depositor would convey the subject property into the Trust R EMIC, which is then administered
by the Trustee. These purported claims appear to conflict with the mandates of the PSA , making
the assignment non-compliant with its term s,

The audi t team could find no evidence of this proper procedure being followed in any of the
examined Williamson County land records. Further, as characterized by the signing behaviors
found within the target audit period), that the fourth sentence on Page 1 of the foregoing Limited
Power of Attorney, which reads, in part " .. . and any other offic er or agent thereof. " ... has been
loosely construed to give MERS some sort of authority as nominee for the original lender
(whether the original lender was connected in any way to BAC Home Loans Servicing LP or
not) to transfer loans (in which it didn 't have an interest, as agent) directly into the Trust
vehicles, bypassing the Tru st Depositor. Thus, the foreclosure mills have taken great liberties and
authority with their relationships with MERS to perform acts that may contravene the terms and
conditions of the pooling and servicing agreements to which this Limited Power of Attorney
refers. MERS is NOT named as Trust Depositor for any trust entity that was researched as part of
this audit.

AFFECTED WILLIAMSON COUNTY ELECTED OFFICIALS,
COUNTY COMMISSIONERS AND COUNTY JUDICIARY

MERS appears to have received its validity with the passage of § 51.0001 of the Texas Property
Code*, which took effect on January I, 2004, which defines a "national book entry system" , as
being allowed to record documents in Texas county property records:

§ 51.0001. DEFIN[TIONS.

In this chapter:

"Book entry sys tem" means a nat ional book entry system for registering a beneficial
interest in a security instrument that acts as a nominee for the grantee, beneficiary,
owner, or holder of the security instrument and its successors and assigns .

Added by Acts 2003, 78th Leg., ch. 554, Sec. 1, eff. Jan. 1,2004.

Most Texas Clerks interviewed by the author of this report were admittedly unaware of the
passage of this statute .
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The potential for amendment of the foregoing statute seems to be the center of discussion among
Texas County Clerks at present.

This statutory definition was purposed to allow MERS and its member-subscribers to create
static conditions in the land records, by substituting MERS as an acting agent-beneficiary
(claiming to bo ld legal title) as a nominee for the lender and the lender's successors and assigns
(and the successors and assigns ofMERS), as discussed previously.

This static condition not only affected tens of thousands of property owners in Williamson
County, it also potentially affected the chain of title of a host of the officials they elected (as
voters and constituents) to office to represent them and rule over their affairs.

By creating this static condition, the MERS-originated Deeds of Trust, MERS' business model
dictates that MERS would remain as the beneficiary listed on each Security Instrument for each
piece of real property affected, while the mortgage loans would be (intended to be as proffered
by MERS) split off and sold (and potentially re-sold and repeatedly transferred) throughout the
MERS electronic system of securitized Residential Mortgage Backed Securities ("RMBS's")
without notice to the Borrowers.

TI1e intended purpose was to save MERS' members hundreds of thousands of dollars a year in
recording fees. The apparent side-effect of this statutory move was to (as MERS admits in its
public relations pieces) deprive the County Clerks of recording fees (after the first MERS­
originated Deeds of Trust were recorded); then MERS would play "catch-all" when it came to
"ownership" interests, even though MERS admits it never lent any Borrower any money at all.**

It is also apparent that due to MERS' static conditions being created, other intended recipients of
money derived from county property recordation fees paid have suffered as well. At the same
time, the courts have been plagued with repeated challenges and arguments to MERS's business
model, which clearly appears to have circumvented the perfection of the lien interests by the real
parties concerned and also benefitted MERS member-subscribers in the reduction of recording
fees they had to pay to the counties while enjoying rapid-fire electronic transfers of loans in the
MERS electronic database.

In all instances where MERS MIN 1D Searches were conducted, the following website was used:

htl ·://www.mcr ·- ·crviccrid.org(i "/scarch

An explanation as to each elected officials' involvement with MERS is discussed separately in
this section, as it is a matter of public record. Each elected official's file was extracted and
audited separately for MERS-related issues (broken down by category of elected service).

'-Mortgage Electronic Registration Systems, inc. v. Nebraska Dept. of Banking ami Finance. A-04-000n 6, Neb. Ct. App., 2004
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Texas State Representatives

Hon. Charles Schwertner, Texas House of Representatives, District 20

There appears to be only four (4) documents in Rep . Schwertner' s chain of title to date .
Following the issuance of a General Warranty Deed (with Third Party Vendor' s Lien in favor of
F-Loan , Inc.; Instrument #2007034751; filed April 27 , 2007), Rep . Schwertner, along with his
spouse Belinda, executed of a deed of bust in favor of E-Lo an, Inc . as the listed "lender" and
MERS as Beneficiary, holding legal title , with claimed power of sale, despite the fact that Calvin
C. Mann, Jr. is listed as the original trustee, with those same powers as granted to him by statute.

The MIN listed on the front page of the deed of trust is # 1000396 1000 12283981, which when a
search was conducted on said MIN, the search results revealed the following:

MIN : 1000396-1001228398-1

Servicer: Bank of Arncrk a. N.A.

Simi Valley, CA

Note Date: 04/26/2007 MIN Status: Inactive

Phone: (800) 669-6607

The Schwertners would not know the identity of their actual alleged securitized investor without
running further searches through the MERS MIN 10 Search site, in addition to other sources
available to determine who the true party in interest is for their loan. The status of the MIN is
shown to be "Inactive" for unknown reasons, even though Bank of America, N.A. is named as
the Servicer of the loan .

There is a Paragraph 20 on Page 8 of their deed of trust that indicates that their loan may be sold
without their consent and prior notification. After recording, the deed of trust document was
returned to SMI - ELOAN , showing a Houston, Texas address (upon research reveals an address
for Stewart Lender Services).

It further appears that the Schwertners conveyed the su bject property into THE SCHWERTNER
TRUST (an apparent con veyance for asset preservat ion), as part of a Res ervation of Life Estate
for Homestead Exemption; Instrument #2008057543).

There is also the implied assumption that the Lender was noti fied pursuant to Paragraph 18 of the
deed of trust, which states:

"If all or any part of the Property or any interest in the Property is sold or transferred (or
if Borrower is not a natural person and a beneficial interest in Borrower is sold or
transferred) without Lender's prior written con sent, Lender may require irrunediate
payment in fun of all such sum secured by this Security Instrument " (unl ess prohibited by
Applicable Law).
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After the filing of the foregoing document, the Schwertners took out another note and deed of
trust with JPMorgan Chase Bank, N.A. in favor of a created trust entity, with the Schwertners as
co-trustees as a home equity line of credit (HELOC); Instrument #2008074922; filed for record
on September 30, 2008. The HELOC does not appear to conflict with the first mortgage therein;
however, there is no indication (by assignment) who the real party in interest is and who in fact
is receiving the Schwertner's monthly mortgage payments after the Servicer is paid. There is no
reason to believe that the first mortgage was retired; however, the issue remains that if the intent
was to securitize the original deed of trust note , the Schwertner's may never have been notified
of that intention, prior to or after closing.

Hon. Larry Gonzales, Texas House of Representatives, District 52

Representative Larry Gonzales and his wife appear to have two (2) homes that may be affected
by MERS issues. The first home discussed herein was conveyed to another couple in 2004 , but
may still have chain of title issues Walth investigating.

The first Gonzales home in question is situated in the Creekmont West Subdivision. It appears to
have been deeded to Rep. Gonzales and his wife May 16, 1996 (via a General Warranty Deed
with Vendor's Lien in Favor of a Third Party), conveyed to them as Grantees through the filing
of a formal document on May 20, 1996, bearing Instrument #9625782. To secure the Vendor's
Lien, the couple executed a note and deed of trust in what appears to be an FHA loan. It further
appears that Home Savings of America, FSB, which appears to have transferred the couple's
loan to Countrywide Horne Loans, Inc. While this assignment (Instrument #9640149) appears to
be legitimate, on May 24, 1996 (a week after the apparent table-funded loan was closed).

At issue is that the date of the loan was May IS, 1996. The date of the corporation assignment
was May 15, 1996. The date of the Warranty Deed was May 16, 1996. That appears to indicate
that the home was unofficially (not filed for record) encumbered the day before the Gonzales's
actually owned it. The couple appears to have refinanced the previously-assigned FHA loan
directly through Countrywide Home Loans, Inc. on April 26, 1999 (Instrument #9928496), filed
for record four days later.

An additional concern here is that none of the loans in the chain of title appeal' to have been
released subsequent to the first lien until November 30, 2004, AFTER the couple took out
another Countrywide note and deed of trust (Instrument #2002012856) and it was paid in full
when the couple sold their home. This is where the MERS issues appear to creep into their chain
of title. A check of this MIN during the audit shows the Note "inactive" with the Servicer listed
as Bank of America, N.A. (The NOTE DATE listed on the MERS website does NOT match the
date of the note on the deed of trust.

As demonstrated in the following flow chart, the couple's home was encumbered multiple
times, with as many as four liens in place, while the now-defunct lender "got its act
together" as the couple sold their home to a new Grantee owner.
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EXHIBIT: Flow C hart of Chain of Title to the First Gonzales Property

multiple sales to multiple trust pools,
allegedly converted into derivative s

ME R "officers" (employ cs of
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IERS lien; Oakwood loan fro m new
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ounrrvwidc retired all inves tment debt.

None of
releases
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substitute #3
trustee!
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Gregory L. Gregg (T X), T rustee .. Deed of Trust to- ...

Countrywide Home Loans, Inc.
/

The third 101m has now encumbered April 26, 1999; #9928496
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MERS as nominee for
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Further, Countrywide was famous for allegedly obtaining investor money through a series of
New York special purpose RE~lICs known as CWALTs and CWABS (acronyms for
Countrywide Alternative Loan Trust and Countrywide Asset-Backed Securities). This appears to
indicate that Countrywide loaned the Gonzales' investor funds and acted as the "middle man" in
the whole transaction, using MERS as a "static" beneficiary to sell and re-sell the couple's note
multiple times without them knowing who the real lender was .

Paragraph 20 in their deed of trust allowed Countrywide to sell their note (or a partial interest
thereof) , meaning multiple investors could have claimed ownership interests at any point in time
in the future. As is typical for the types of lender behaviors observed in reviews of documents
during this audit, this loan was NOT RELEASED until 2004, AFTER TWO OTHER LOANS
WERE TAKEN OUT AGAINST THE PROPERTY!

It further appears that on December 2, 2004, the couple sold the home, conveying it to another
married couple, as demonstrated in Instnunent #2004094094, secured by a Warranty Deed with
Vendor's Lien in favor of Oakwood Financial Corporation (a corporation that appears to be
based in Austin, Texas).

It appears that Alamo Title Company's (a division of Fidelity National Title) Round Rock, Texas
office handled the closing. It further appears that during the closing transaction period, Alamo
officials may have discovered the outstanding lien from February 6, 2002 that was never released
and had to contact Countrywide to effectuate a release of lien. This lien was subsequently
executed on November 24, 2004 by an alleged Countrywide "Vice President", but wasn't
recorded until AFTER the couple had sold and closed their (the Gonzales) file on their home.

It further appears that the notary (instead of typing the date, "December 3, 2004" wrote it out by
hand) instead of December 2, 2004 leaving to question exactly what date the conveyance was
executed. It also would appear to indicate that at the time the new couple took possession of
the Gonzales's home, there were two outstanding liens on the property that had not been
officiaUy released, which continued to encumber the subject property.

It is questionable whether or not the release of lien on the Gonzales' deed of trust is valid
because the assignment of the original note was not listed as "Countrywide Home Loans, Inc.
(fka Countrywide Funding Corporation)" but rather just "Countrywide Home Loans, Inc ." .
These appear to be two distinct and separate corporations.

This creates the "the left hand doesn't know what the right hand is doing" scenarios when the
alleged Trustee, CTC Real Estate Services, who does NOT appear to be the trustee of record; its
alleged "officer", Medy Brucal, attempts to reconvey the Property, using the same address as
eTC Real Estate Services is using. The "assistant secretary" appears to have scribbled a
signature on the Release of Lien (a marker of document manufacturing) and the notary did not
delineate whether the ignor wa "personally known to me" or "(or proved to me on the basi s of
satisfactory evidence)" as to the signor' s identity and official capacity.
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Further, the notarial execution is NOT delineated, meaning we don't know the gender of the
signor and in what capacity he/she or his/her acted. A number of Countrywide's notaries also
appear to be using only a first initial in their commissions, which in a populated state like
California, makes them more difficult to track.

The MERS lien (with potential unknown multiple assignees) was allegedly released on paper on
December 6, 2004 (referenced in Instrument #2004095823) and appears to have been released
PRIOR TO the 1999 loan (in filings). Unfortunately, Pamela Duncan signs on behalf of MERS,
again using the same address that CTC Real Estate Services in Lancaster, California is using.
Again, scribbled signatures for both her and the notary ; and again, the notary is only using a first
initial, another means to potentially obfuscate their identity. Again, the document is not gender­
or capacity- delineated anywhere in the notarial execution; the Countrywide "constant" for
document manufacturing appears to continue.

The second release of lien (the J999 loan) was filed for record BEFORE the MERS loan was
released (Instrument #2004095895). Once again, it appears that CTC is directing the activities
and again, it appears that all of the previously-discussed signing issues are present here as well. It
further appears that there were no substitutions of trustee authorized to execute the documents,
atypical of most reconveyances.

The second home for Rep. Gonzales is situated in the Shadow Brook Subdivision in Williamson
County. It appears to have been purchased in 2004 while the Gonzales's owned the first
property. This purchase is evidenced by a Corporate Warranty Deed (Instrument #2004031146),
which was filed for record on April 23, 2004. At issue is that the notarial jurat and execution
states "The State of Missouri" and "County of St. Louis City" (there is no county named as such;
it's St. Louis County) .

In this instance, this is a non-iVIERS-originated deed of trust that became a MERS deed of
trust without the knowledge of the Borrowers (the Gonzales's).

The Lender in the first Deed of Trust (Instrument #2004031147) is Westwind Mortgage, LLC,
which appears to be headquarted in Austin, Texas. Even though this is NOT a MERS-originated
deed of trust, there is a Paragraph 20 provision wherein the Borrowers gave Westwind the right
to sell the Note (or a partial interest in the Note; page 10 of 13 of the deed of trust). Further, the
MERS telephone number appears on ALL pages of the Security Instrument itself, even though
there is no contractual language in the deed of trust wherein the Gonzales's granted to MERS
any specific rights .

It further appears that the Borrowers executed a second mortgage (Instrument #200403 1148)
with Encore Bank of Houston, Texas. It appears from the language included in this deed of trust
that Encore knew that Westwind Mortgage, LLC (and its successors and assigns) had first lien
position in the chain of title to the property.
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One issue is the appointment of L. Anderson Creel (who is believed to be an officer of Encore
Bank) to act as Trustee, when the trustee is supposed to be a neutral party as the original trustee
for the deed of trust. The Borrowers also gave Encore Bank power-of-attorney status to resolve
matters on behalf of the Gonzales's should they (the Gonzales's) fail to act wherein matters
related to the mortgage loan arise wherein the Borrowers would need to act. Additionally, Page 5
of this deed of trust allows the lender to sell the deed and note or a partial interest thereof.

It further appears from the assignment that was executed on April 22, 2004 (the same day as the
first deed of trust was executed (the assignment being Instrument #2004035633), that Westwind
(an alleged table-funded loan broker) assigned the first deed of trust and the note to Wells Fargo
Bank, N.A . It further appears from the assignment that was executed on April 19,2004 (THREE
DAYS BEFORE the second deed of trust was executed by the Gonzales's), Encore Bank
transferred the second mortgage loan into the MERS system (Instrument #2004080082).

Subsequent searches of the MERS database indicate that CitiMortgage, Inc. is the Servicer for
the second mortgage loan (MIN #1002696-1008020143-5); showing the Note Date of April 22,
2004; Status: Active. The question remains however ... how could Encore Bank assign a deed
of trust and note into the MERS system BEFORE the Borrowers executed on the note and deed
of trust; unless they had planned to sell the Note into the MERS system all along?

The question also arises as to whether the Gonzales 's were told that their second mortgage was
going to be turned into a MERS mortgage loan . Again, this property faces potential securitization
of the note into one or more suspect trust vehicles which are presently unidentified.

By virtue of the fact that CitiMortgage, Inc. is listed as the Servicer, it is highly likely that
(because Citi is notorious for securitizing most of its residential mortgage loan paper) there may
be multiple unknown assignees already involved in the chain of title which have no
representative interests evidenced by assignment in the real property records. Conversely
however, with the note in the MERS system, the Gonzales' will more than likely never see
another assignment unless they default on the second mortgage note .

Hon. Tony Dale, Texas House of Representatives, District 136

Anthony W. "Tony" Dale and his wife , Mary L. Dale appears to have MERS involvement in two
(2) pieces of property in which they acted in the capacity of a Grantor or Grantee on in
Williamson County. The Williamson County land records evidences the first piece of property
purchased on April 26, 2002, wherein this couple executed a note and deed of trust in favor of
CH Mortgage Company 1, Ltd., a Texas limited partnership. This document was filed for record
on April 30, 2002 as Instrument #2002032363, preceded by a Special Warranty Deed issued to
the couple, as Grantees, by Continental Homes of Texas LP (Instrument #2002032362).
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'The Deed of Trust the Dales executed was also executed in favor of MERS as nominee for the
" Lender" and as beneficiary, showing a MIN of #100020400071967422 (part of this 18-digit
number includes their loan number). Upon conducting a search of the MIN #, it was discovered
that Wels Fargo Home Mortgage, a Division of Wells Fargo Bank, N.A. was the "Servicer" and
the real party in interest was not disclosed. Paragraph 20 of the Deed of Trust gave the Lender
the right to sell the note or a partial interest thereof.

For all intents and purposes, it is not known WHO actually owns the Dale 's note because of the
involvement of MERS system. Therefore, when the couple conveyed a General Warranty Deed
with a Second Vendor's Lien on May 30, 2007 (Instrument #20074370078), the title company
claiming to handle the closing (Independence Title Company), may not have had all of the
correct payoff information because of the potential of unknown intervening assignees present in
the MERS database who may have an interest in the mortgage note.

The second property owned by the Dales has two (2) MERS deeds of trust involved in that
tract's chain of title, as evidenced by the Deeds of Trust executed in favor of two separate
Lenders (the first being now-defunct Countrywide Home Loans, Inc .; the second being Provident
Home Loans) . The first deed of trust secured by the deed of trust in favor of Countrywide was
used to purchase a home in Silverado West in Williamson County, as Grantee from KB Home
Lone Star Inc. as part ofa Vendor's Lien.

The customary Countrywide MERS MIN #1000157-0007908005-3 appears on this document as
well as the Vendor's Lien (Instruments #2007062637 and #2007062638). It appears Alamo Title
handled the closing (Alamo Title is a subsidiary of Fidelity National Financial). It is not known
whether the Dales knew what MERS was at the time they executed this Deed of Trust. It further
appears that on November 9, 20 I0, the couple executed another MERS-originated Deed of Tru st
(MIN # 1000 1793220 1000844) through Provident Home Loans (which appears to be a refinance
of the existing loan).

A subsequent search of the MERS 10 Search system reveal ed that the first MERS-originated
deed of trust was being serviced by CitiMortgage, Inc. of O'Fallon, Missouri. CitiBank/
CitiMortgage is notorious for securitizing most of its residential mortgage portfolio ; however,
the original Lender was Countrywide.

Where is the connection between the two major lenders? Is there a valid assignment recorded
transferring interest of this MERS-originated deed of trust from Countrywide to a trust entity or
to CitiMortgage, Inc. to a trust entity? A search of the MIN shows Wells Fargo Home Mortgage,
a Division of Wells Fargo Bank , N.A. to be the Servicer and the real party in interest is unknown
to the Borrowers. None could be found in the county land records; thus, there may be issues with
his chain of title , in light of the Deed of Relea se filed for the first mortgage loan when the
Provident Joan was executed in 20 10.
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Instrument #201 1001537 (within the target audit period; filed on January 6, 2011 at 12:59 p.m.)
evidences that third-party document manufacturer Verdugo Trustee Service Corporation (on
behalf of CitiMortgage, lnc.) prepared the single-page document. The "Lender" is listed as
"Mortgage Electronic Registration Systems, Inc.", which is patently false.

More than likely, the alleged robosignors who engineered this document relied on information
supplied to them through a third-party memorandum provided through an online software
program.

Further, the signatures appear to be electronically generated, which most likely means that
neither the notary nor the alleged Vice President of MERS were present when these documents
were signed, nor had personal knowledge of the contents thereof. Thus, there appear to be certain
questionable improprieties involving the reconveyance of the property, in addition to unknown
intervening assignees potentially still having a claim of lien against the property despite evidence
of a purported payoff. Due to the fact MERS really isn't the " lender", there appear to be issues
that may rise to legal challenges to the validity of this document.

Board ofCounty Commissioners

Lisa Birkman, Precinct One Commissioner

Williamson County Commissioner Lisa Birkman and her husband, Richard, received a General
Warranty Deed from Clark Wilson Homes, Inc . (instrument #9517829), dated April 28, 1995, for
a home purchase in the Cat Hollow Subdivision in Round Rock, Texas.

To obtain the deed, Birkman and her husband appear to have executed a note and deed of trust
(Instrument #9517830) dated that same day, in favor of Fairway Financial Company, Inc. (which
appears to be a table-funded mortgage broker) . This particular deed of trust form docs NOT
contain MERS provisions; however, Paragraph 19 does allow the Lender to sell the Note or a
partial interest thereof, which it appears that this Lender chose to do.

Immediately following in sequence with the previous two filed documents is a Transfer of Lien
(filed as Instrument #9517831), wherein Fairway Financial assigned the deed and note to
Standard Federal Bank, FSB on that same day . There do not appear any irregularities with the
assignment and transfer to Standard Federal Bank .

The chain of title remained uninterrupted until October 3 I, 2002, when the couple appears to
have executed another note and deed of trust in favor of ABN AMRO Mortgage Group, Inc.
(filed for record as Instrument #2002089 193) on November 12, 2002. While MERS by
definition does not appear on this deed of trust, it does contain a Pa.ragraph 20 which allows the
lender to sell the note or a partial interest thereof.
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There does not appear to be any assignment activity involved in this second mortgage loan with
ABN AMRO; however, there also does not appear to be any activity as far as releasing of any
liens involving this loan anywhere in the chain of title until AFTER the couple entered into what
appears to be a Home Equity Line of Credit refinance on January II, 2008 (Instruments
#2008005746 and #2008005747; the Affidavit accompanying the HELOC). In this particular
instance, MERS is utilized. Paragraph 19 in this deed of trust form allowed the lender to sell the
note or a partial interest thereof into the MERS system. It is likely that investor funds from a
special purpose vehicle were used to fund the Birkman's HELOC loan. This also means that in
the event of default, judicial action would have to be taken to prosecute a foreclosure.

A MERS MIN 10 Search was conducted on this deed of trust MIN number, which produced the
following results (as intended to be shown):

MIN: 1000115-2004953442-5 Note Date: 0111112008

Servicer: Cit iMort Hl!C. Inc.

O'Fallon, MO

MIN Status: Inactive

Phone: (800)283-7918

CitiMortgage, [nco again securitizes much of its residential loan portfolio and it appears here that
it retained servicing rights. What is unknown however (to the Borrowers here) is how many
unknown intervening assignees there might be that have unrecorded interests outside of the chain
of title (within the MERS electronic database).

Following the payoff of the ABN AMRO loan, a Release of Lien was filed as Instrument
#2008021592 on March 24, 2008. This single-page document is suspect because of the apparent
identity of the third-party document manufacturer that appears to have drafted this Instrument.
The names on the document appear to be alleged employees of Verdugo Trustee Service
Corporation, not employees of CitiMortgage, Inc.

The document identifies CitiMortgage, Inc. as successor in interest by merger to ABN, which for
all intents and purposes, may satisfy the requirements of the reconveyance; however, the fact that
the release has apparent document manufacturing "markers" raises red flags here, especially with
the scribbled signatures and the notary (Jane Eyler), whose name has shown up on other alleged
robosigned documents, filed for record all of the United States.

What is certain here is that the potential exists for unknown intervening assignees to remain
outside of the chain of title, potentially unknown to the Borrowers. The Birkmau's note could
have been placed into a tranche that defaulted or suffered a credit event (such as a sale or transfer
of a majority of the trust pool in a single transaction; or in the alternative, a majority of the loans
all went into default); nonetheless, the loan itself was allegedly wrapped into a derivative.
Because the Borrowers did not default, it would be virtually impossible (without litigation) to
determine WHAT special purpose vehicle allegedly claimed to contain their note.
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Upon review of the chain of title , it became necessary to do a MERS MIN [0 Search , which
revealed a second MERS MIN number on this prop erty, as the results show below:

Servicer : NYCJ3MQrtg(l~ (:ornP(l[1Y,~~<=;

Cleveland, OH

MIN: 1007757-0201 208021-6 Note Date: 10/19 /201 2 MIN Status: Active

Phone: (800) 321-644 6

After the target audit period, the Birkmans appear to have executed another HELOC and
affidavit (Ins truments #20 I2088960 and #20 12088 96 1; filed for record on October 25, 201 2) in
favor of Adela Mortgage, Inc. (which app ears to be a Texas-based mortgage loan broker for
NYC H Mortgage Company LLC, who does NOT appear as the lender of record) . Further , the
MERS MIN as shown above appears on this HELOC's first page and this agreement does
contain a Paragraph 19 (on Page 11 of the deed of trust) which allows the lender to sell the note
or a partial inte rest thereof) . Again, the intent was to securi tize the Birkman's loan into a special
purpose vehicle. NY CB is acting as the Servicer for unknown entities who (according to the
term s of most pooling and servicing agreem ent s) are entitled to a monthly distribution of
paym ents.

There are already issues regarding chain of title , because no assignments of record could be
located that indicate that the Birkman ' s note was transferred into a trust pool or, in the
alterna tive, to NYCB Mortgage or any Trust Depositor. In effect, the information has been
shielded from the Birkmans and, unless they defaulted on the note they would actually find out
who is legitimately claiming to be the real party in interes t.

Cynthia Long, Precinct Two Commissioner

Commissioner Long has at least 3 different properties affected by MERS deeds of trust.

In the first property, Comm issioner Long and her husband Donn received a Special Warranty
Deed with Vendor 's Lien from Meritage Homes of Texas, LLC (an Arizona limited liab ility
comp any, success or by merger to Meritage Hom es of Texas, L.P .) dated April 15, 20 11. Th is
document was reco rded as Instrument #20 II 024727. Special Warranty Deeds are customarily
issued in the event of a tran sfer of property by a corporation rather than a natural person . To
secure the purchase of thi s home, the couple entered into a MERS-originated Deed of Trust on
April 15, 2011 (MfN # 10002900 197332 1550) with Austin Telco Federal Credit Union as the
Lende r of record. After recording in the real property records, the document was returned to
Colonial Savings, F.A., showing an address in Da llas, Texas .

When the ME RS MIN [0 Search was conducted on their 18-digit number, it revealed that the
loan is being serviced by Colonial Savings, F.A . bu t the website failed to disclo se who the rea l
pa rty in interes t is (unknown without the Borrower's socia l security number being provided) .
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MERS claims to be the beneficiary here, but the Long's probably weren't aware that their
mortgage loan was going to be securitized as part of a trust.

AUDITOR'S NOTE: Due to the fact that MERS does not have the regulator)' oversight
that the credit reporting agencies do, any loan applicant's personal identifying information
is shared among MERS and its member-subscribers (as taken from the L003 Loan
Application) without the knowledge of the Borrower.

Further, Paragraph 20 of their Deed of Trust document clearly spelled out that the Lender had the
right (without notice to the Borrowers) to sell the note (or a partial interest thereof), meaning that
the Longs could have multiple unknown investors claiming to have an interest in their property.
Again, the intent in using the MERS electronic database is to track sales and transfers of the
Long's mortgage loan.

The information that is provided on the MERS website is the information the member­
subscribers want the viewer to believe is correct while there is a statement on that website that
disclaims accuracy of the data input of its member-subscribers. If in fact the Long's note was
sold, they would have no idea who the real party in interest is.

Subsequently, further searches of the real property records appears to indicate no recorded
assignments to any other parties, which would indicate that the Longs have no idea as to who
really owns their mortgage note.

In the second property, a number of documents span the chain of title for a property owned by
the Longs in Cypress Bend, Section One, beginning from the 27th of April, 1988 with the receipt
ofa Warranty Deed with Vendor's Lien (Instrument #12627, recorded in Vol. 1657. Pages 201­
202; and ending (four deeds of trust/HELOCs later) with their conveyance as Grantors via a
General Warranty Deed (Instnunent #2007057311) on July 5, 2007.

The deed of trust was executed on March 25,1992 (recorded in Vol. 2121 beginning at Page 604
and ending at Page 609; File No. 9330) in favor of Accubank Mortgage Corporation, a Texas
corporation. On November 30, ]998, without notice to the Borrowers (as this deed of trust
contained the typical sale provision as recited in Paragraph 19 or 20), wherein the lender could
sell the note or a partial interest thereof), Accubank officials assigned the deed of trust to MERS.

Part of the problem with this particular conveyance is that MERS has no money and could NOT
have paid Accubank value for the note and deed of trust. As MERS has publically stated, it does
NOT own promissory notes. It further appears that the note itself may have been put into a
Fannie Mae Trust Pool, as there is an Investor Number provided on the assignment (Instrument
#2002092623). Because Fannie Mae is NOT named as the beneficiary (MERS is, instead), there
are unknown entiti es that facilitated the purchase of this deed and note inside of the MERS
system that may have resold this property dozens of time s over, with no notice to the Longs.
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This is basically another instance of a non-MERS note and deed of trust being converted into a
MERS deed of trust , while trackin g the sale of the note separately on the secur itization markets.

The third property begins with a conv eyance to the Longs as Grantees via a Warranty Deed with
Vendor's Lien (Instrument #200705 8120); for a parcel located in Oak Ridge Section II
Subdivision) on July 6, 2007 , secured by a note and deed of trust (Instrument #200705812 1) in
favor of Austin Te lco Federal Credit Union. MERS is plainly stated in the deed of trust with a
MIN of # 100029 008 15363 1559. Upon a search of the ME RS database, the following result s
were obtained:

MIN: 1000290-0815363155-9

Servicer: Colonial Savings, F.A.

Fort Worth, TX

Note Date : 07/06 /2007 MIN Status: Inactive

Phone: (817) 390-2000

Again, Paragraph 20 in the deed of trust provides for the Lender ' s sale of the note or a parti al
interest thereof. Not surpris ing is the fact there are no recorded assignments involved with this
deed and note. The next recordation in the chain of title is a Releas e of Lien (Instrwnent
#20100010900), in which MERS purp orts to be the follow ing:

RELEASE OF UEN

Who is the beneficial owner?

JULY 6.2007
$65,000.00
CVNTHtA P. LONG AND HUSBAND, DONN M. lONG
AUSTIN TELCO FEDERAL CRl:OlT UNION

Date:
OrlQinaf Amount:
Maker:
Pay":

f(HOW A.lL Mt!'l 8VllIESE PR£SlNTS that Moctgagal3'actronio Rg,gisftriM Sy$tem" (tie., eSnominee for
the benefielal owner, WMU MSdr'e!a is P.O. Sax ·2026. Rlnl Ml 48501 -2028, I'lOldet cf .. ccrtein IJ1(H1g~e,

whose ,per*,. llod~InfQrmllt~ .. ladow, dOll. hereby adJ1Gwfedtle th~ tna bll~fict81

OWl\&( n:lS r41oeiv~ 1\111 nt elld slItatectJol'I of tM s.eme. AAd fn etIMfderi'Hion U\/lfeaf, dop tI(lreby
cMe$f .,.s.di$ChAJ~ aa.1d tnonm~ltr--...-

HoldermNote and Llan: MORTGAGE £L'CTRONIC REGISTRATION SYSTI:MS, INC.

This relea se of lien followed a pay-off using another Austin Telco Federal Credit Union HELOC
(not MERS), wherein the foregoing note was satisfied. Again, how convenient for " MERS hats" .
The MERS system relies on "eNores" and who happens to possess the "eNote" at the time of
claim. It is understood thatMERS agents scan the notes into the electronic database to create the
eNote . Whether the original note remains viable and intact is the subject of legal challenge.
MERS may claim to "hold" the note, but it cannot convey something it doesn 't own .**

H Bellis l,.i v, Gewell Loan Servicing LU'. 2 4 S.W. 3d 2 19. Mo. (2009 )
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Unfortunately, there is no assignment from Austin Telco to Colonial Savings, F.A. , who appears
to have (on February 12, 2010) using "MERS hat-wearing officer" Marilyn Jennings (who more
than likely is an employee of Colonial Savings, F.A. and her able-bodied Tarrant County notary
public, Constance Hartwell), collaborated in the Release of Lien (as the Servicer) that purported
that MERS was the holder of the note and lien, when in fact, the front-end language used
describes MERS as a nominee for the beneficial owner, WHO IS NOT NAMED. Because the
"beneficial owner" appears to have no recorded interest or assignment following entry of the
note into the MERS system, at issue is the violation of Texas Government Code § 192.007,
which required that the assignments and all ancillary documents in the chain of title be filed .
Again, the MERS database lists what its members want the Longs to know and nothing more.

The Longs tenure in the property may have ended when they conveyed to a new owner as
Grantors (Instrument #20 II 022419), wherein the final HELOC was satisfied and reconveyed in
the chain of title by Austin Telco Federal Credit Union; however, the previous issue with the
MERS-originated HELOC and the apparent lack of recorded assignments in alleged violation of
Texas statutes may at some point become the focus of litigation.

Ron Morrison, Precinct Four Commissioner

Board Commissioner Morrison and his wife Glenda, as Grantees, received a General Warranty
Deed with Vendor's Lien from Howard R. Widmer and Janet K. Widmer, as Grantors, dated
June 15, 1998 (Instrument #9840378). The Vendor's Lien was executed in favor of GMAC
Mortgage Corporation (Instrument #9840379) on that same date and both documents were
recorded on July 20, 1998 in the real property records ofWilJiamson County.

Even though MERS was not involved in this particular transaction, further examination of the
Deed of Trust revealed that the Borrowers gave the Lender the right to "sell the note or a partial
interest thereof." (at p. 5 of the Deed of Trust) It is unknown whether GMAC exercised that
option. This document was recorded as Instrument #2011024727. After recording, the document
was returned directly to GMAC at its Horsham, Pennsylvania location .

It further appears that the M.orrisons decided to refinance their property. Unfortunately, by that
time , MERS was operating as a corporate entity and was firmly entrenched in the land records all
across America, despite the lack of statutory permission created as previously discussed .

Prior to the execution of the new deed of trust, GMAC Mortgage Corporation, through its limited
signing officer in Black Hawk County, Iowa (suspected document manufacturing facility), Carrie
Yu, a Release of Lien was tiled on December 29,2003 (Instrument #2003123262), BEFORE the
new Deed of Trust was recorded. Customarily, releases are done AFTER the payoff of the loan
occurs. Many times, the releas es simply sit in files in title company offices, never to be recorded
until someone raises concern about not finding their release in the land records.
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On December 31, 2003 (Instrument #203127178), a new Deed of Trust (with a Renewal and
Extension Rider attached) was filed in the real property records, indicating that the new note the
Morrisons executed was a MERS-originated deed of trust. MERS is clearly stated on Page 1 of
the document.

A MIN of #1000375-0560129308-1 is shown above the title on the Deed of Trust, along with
the couple's loan number, which is incorporated into the MERS MIN, and shown to have been
formally executed December 15,2003.

This loan also contains a Paragraph 20 which allows GMAC to sell the note or a partial interest
thereof. A MERS MIN 10 search revealed GMAC Mortgage, LLC is the Servicer and without
the Borrowers social security number (which is necessary to access the system to verify further
details of who the "investor" is) was not available at the time of the search; thus the actual real
party in interest is unknown at this time. Even though their note appears not to be in default
(because there is no recorded activity on the Morrison's county land record files past this deed of
trust) , it is highly likely that the Note was potentially sold into secur itization and that the money
that funded the renewal loan was funded by trust pool investors and not from GMAC. Due to the
participation in MERS, the Morrisons tme note holder is unknown at this time.

District Court Justices

Hon. Bitty Ray Stubblefield, 26 th District Court

This property more than represents long-standing and historical pre-MERS tenure in property
ownership.

So the reader of this audit report does not misconstrue the intended recording procedures at the
time the initial Warranty Deed with Vendor's Lien was executed, it is important to recall that
back in the 1980's the deeds to tracts of land were kept in separate volumes from the liens
created by deeds of trust.

AUDITOR'S NOTE: The Williamson County Clerk's record keeping system began to
change as of October 1, 1983; as this book recording changed to Instrument Numbers for
easier tracking. In much of the early history of the current owners of this parcel, the Book
and Page numbers appeared to continue well into 1998, when most of the older land
records had been supposedly catalogued. The newer system of Grantor-Grantee indexing
makes it much easier to investigate chains of title, whereas the older system made it much
more difficult because one had to know where every document pertaining to the chain was
kept, as some documents did not reference other documents, as they do in today's
recordation processes. Because the old filing system contained separate indexing features,
the numbers of the recordings would not sequentially match up, thus creating some
confusion.
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In this chain of title, the first numerically indexed deed of trust appears as Instrument
#199981675, in favor of NationsBank (which later was subsumed by Bank of America, N.A.).
According to the current County Clerk (Nancy E. Rister), Volume 2732, Page 288 (May 31,
1995) was the last-known document recorded in the system of "Books" kept by Williamson
County, Texas.

In this particular property, if the current recording standards were to be applied, the Deed of
Trust would appear to have been recorded well before the Warranty Deed with Vendor's Lien (in
favor of Georgetown National Bank), as the Deed of Trust was found in Book 397, beginning at
Page 797 and ending at Page 800. The Warranty Deed with Vendor's Lien conversely begins the
chain of title to Judge Stubblefield's property as found in Volume 959, beginning at Page 803
and ending on Page 805.

By the older standards, this set of recordations would follow in their respective places, as the
dates of both documents (December 30, 1983) would indicate that Judge Stubblefield and his
wife, Neta (hereinafter "Stubblefield") were appropriately conveyed the subject property in the
River Bend Subdivision despite the current appearance of the placement of the documents into
the real property records.

It would also be appropriate to mention here that, at the time these documents were executed, the
act of securitization of notes was not uncommon; however, most banks generally held the notes
they were servicing. As MERS began to appear in the land records, not coincidentally, it
appeared that credit and lending restrictions were loosened and virtually anyone could get a
mortgage loan. The problem was however, that subprime lending also became popular and folks
who didn't deserve to get credit, got credit anyway (and those loans soon were in default).

By 2002, when two Releases of Lien for the Stubblefield's were filed in their chain of title,
BOTH COVERING WHAT APPEARS TO BE THE SAME IDENTICAL LOAN from Bank of
America, N.A. (formerly NationsBank, N.A.) on the same note, executed on September 10, 1998
and renewed on November 23, 1999 (apparently a HELOC); this appears to be the first known
issue with suspect document manufacturing in the Stubblefield's chain oftitle.

The first exposure to the MERS system appears to be from a HELOC and Affidavit that the
Stubblefield's executed dated December 18, 2002 (MIN #100052599909949089); that contained
Paragraph 19 that appeared to give the Lender, Home Capital, Inc. of Atlanta, Georgia, the right
to sell the couple's note (or a partial interest thereof) to one or more parties without prior notice
to the Borrowers (Instruments #2002102367 and #2002102368).

Subsequent to the funding of the MERS-originated loan, three more Releases of Lien were
filed (Instruments #2003005337, #2003026023 and #2003(92544). These Releases appear to
be the first of the "robosigned" and potentially "surrogate signed" documents.
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The first release of lien (#2003005337) appears to have been executed by GMAC Mortgage
Corporation in Black Hawk County, 100,,'a by one Vickie Ingamelis, who claims to be a "Lim ited
Signing Officer", notarized by J. Simon (whose commission appears to be valid at the time of
acknowledgement), executed January 10, 2003:

..

The second release of lien (#2003026023) also appears to have been manufactured by agents
operating under the direction of Bank of America, N.A. to release the renewal of the HELOC the
Stubblefield's borrowed from NationsBank on November 23 ,1999.

The second release, instead of the document being drafted and finalized in Guilford County,
North Carolina (where the first HELOC release of lien discussed was generated) from); this one
was created in Jefferson County, Kentucky.

TIle third release of lien reverts back to Black Hawk County, Iowa again, where it appears the
same "Limited Signing Officer" (Vickie lngamelis) allegedly attesting that a note was held by
Freddie Mac by GMAC Mortgage Corporation formerly known as GMAC Mortgage
Corporation of PA, successor by merger to GMAC Mortgage Corporation of Iowa , its Attorney­
in-Fact, is signing the release of lien:

a.-t4tctlllotAl LoM1t1Q('~ CGr.PON.114o by
GMM; l\tDltlaet ('9tpOrtdi9ll flk/..CMAC
Mtrfl.pCG~Il•• of.A.~rb, IRt:I"8U

18 GMAC 1tfortp&~Cotpr:aUqn of (0,..-, ....
AUonJq-to-lld
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The notary acknowledging this document was "R. Weber"; again, first initial, last name , harder­
to-track individual ; again, no gender delineation within the notarial execution (same as the first
release acknowledged by J. Simon).

Do the signatures look identical? This is an apparent "marker" of someone else signing
(surrogate signing) the name of an officer that probably has no personal, first-hand knowledge of
what they're attesting.

The auditors could not find the assignment that purports to claim that Federal Home Loan
Mortgage Corporation ("Freddie Mac") owns the note that is being released. Does Freddie Mac
believe that it does not need to comply with the Tex as Government Code?

It further appears that the documents are manufactured when looking at the scribbled signatures.
How does one k110w that Vickie Ingamelis has the appropriate signing authority or that she was
even the person affixing her signature to these documents? How do we know someone else did
not sign her name without her even being there? Or were signed in some other part of the
building?

To compound the problem with the Stubblefield's apparent issues with chain of title, the MERS
mortgage appears to have been serviced by Flagstar Bank (out of Troy, Michigan). Flagstar is
infamous for securitizing mortgage loans. Flagstar has multiple corporations that separately
conduct their securitizations, making the tracking of them by private investigators more difficult.

Here is what the MERS MIN ID Search revealed:

MIN: 1000525-9990994908-9

Servicer: Flagstar Bank

Troy, MI

Note Date : 12/18/2002 MIN Status: Active

Phone: (800) 945-7700

Further, the first release of lien purports to have been recorded by GMAC Mortgage Corporation,
releasing a lien from Temple Inland Mortgage Corporation. Why is there no assignment from
Temple Inland to GMAC Mortgage, or was GMAC just the Servicer? How do we know that
GMAC didn 't actually fund this loan? How do we know that the Temple Inland loan was not
securitized to a private acquisition trust? We have no idea of how many assignees are missing
from the Stubblefield' s chain of title. The foregoing note and deed of trust appear to be the last
in the chain that the auditors could locate.

To further compound the issues in chain of title , after diligent search, the auditors (nor could the
author of this report) could not find any assignments or releases of lien applicable to Georgetown
National Bank, City Federal Savings & Loan or Capital City Savings & Loan to tie the releases
of lien interest issue to their respecti ve deeds of trust again st the Stubblefield 's chain of title.
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It further appears that the current, MERS-originated mortgage is still in place in the land records;
that the potential exists for the Stubblefield's note to have been securitized; and that there may be
multiple intervening assignees that have 110 recorded interest on file in the real property records
(in violation of the Texas Government Code) , that may further corrupt the chain of title. The only
known way to discern who else might have an interest is to default on the loan payments (or
through other legal means, what many homeowners are doing) and watch as MERS and its
foreclosure mill agents appear out of the woodwork.

Patriot-Style Activities Find Their Way Into The Public Record

What the author did find in the Stubblefield's chain of title however is what appears to be a
"patriot-style?" abstract of judgment (Instrument #20060 10911) filed by a Round Rock attorney
(Lamie J. Nowlin) on behalf of Charles Edward Lincoln III as Plaintiff, who claims that several
currently-seated (and formerly-seated) justices in Williamson County owe him $50 ,000 .00, yet to
be paid; referencing a judgment he obtained on January 30, 2006 , which the attorney appears to
be attempting to perfect through recordation. Significantly, there is no referenced case number
on the abstract of judgment itself; one has to go into the land records indexes to locate Cause No.
05-973-C395 to be able to ascertain its inception. Whether or not the attorney filing this
document was duped into believing (or had any prior knowledge of the Plaintiff and his alleged
behaviors) that filing this Abstract of Judgment was legal , there remains a purported judgment
lien on record for all of the parties listed ill this Instrument.

"To illustrate the types of behaviors that alleged " patriot types" engage in, many of these so-called " litigants"
persuade the homeowners, some of whom are in foreclo sure pro ceedings, to assign their rights in the property to him
so he can have apparent standing to litigate agains t whomever he feels is "oppress ing" his due process or other
"God-given, natural rights" was denied him . When his lawsuits go unanswered, he appears to obtain a default
judgment and then files do cuments like the foregoing in the land records. One example, Lincoln filed a 120-page
quiet title action in California [wh erein Mr. Lincoln appears to have acquired homeowner's rights; CV-10-00615­
RGK (PJW)].

Not even the author of this report believed this 120-page petition (wh ich he has a copy of) to be even 50% valid on
its face (from a paralegal ' s standpoint), as it app ears not to: (1) "s tick to the point"; (2) goes off on a ranting tirade
of seemingly maniacal proportions: and (3) attempts to slander title to the properties of multiple defendants (judges).
In this abstract of judgment, Mr. Lincoln even provides the viewer with his Social Security Number, date of birth,
alleged address and Texas Driver' s License number, creating the potential for someone to steal his identity.

Unfortunately, as the foreclosure issue s continue to plague this county, so will the unreasonable and rash
occurrences of pro se (or pro per, sui juris) , patriot-style attacks or filings against officials attempting to exert
jurisdiction in these matters , rather than seek competent leg al advice from attorneys versed in these matters. From
previous contacts with other County Clerks in the State of Texas, the author of this report has reviewed other county
real property records' databases. It appears that well-meaning "p atriot paralegals" have drafted (for apparent well­
meaning "patriot-type" filer s, who base much of their concern with Constitutional violations) documents which
purport to execute common law or j udic ia l liens on county offi cials and judges; have attempted to place linifonn
Commercial Code liens upon themselv es as "natural person s" (attempting to remove gov ernment contracts they
entered into): hav e filed commercial liens on j udg es and legisla tors becau se the disgruntled pro se litigant
purportedly didn 't like the judge's rulin g or the way the legislat or voted on a pie ce of legi Iation; and moreso , filing
documents in an effort to slander title or hinde r a foreclosure at any given stage of the procc s.
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JUERS and its Created Controversies Cannot be Ignored

Again, the controversies created by the use of the MERS system by lenders will continue to
plague America and cause undue docket pressure on the legal systems in this county, for at least
the next century and beyond, as homeowners attempt to sort out their corrupted chains of title
and the issues created as the result of the implantation of the MERS business model.

MERS has denied any wrongdoing and continues to pontificate that its business model is lawful;
however, the business model has no regulatory oversight and its member-subscribers and their
third-party document manufacturing plants appear to be not only taking advantage of recording
loopholes created by MERS' beneficiary status, but a lso appear to be abusing it through use of
the suspect issues discussed in this report .

HOD. Burt Carnes, Presiding Judge, 36Sth District Court, Presiding Local Admin. Judge

Judge Cames and his wife, Susan (hereinafter "Carnes" ) acquired a tract of land via a Warranty
Deed with Vendor's Lien (Instrument #966 1095), which was filed for record on November 19,
1996 . To secure the Vendor's Lien, the Carnes's appear to have executed a note and deed of
trust (Instrument #9660196).

A year later, it appears the couple started some construction on the property. Several executions
of deeds of trust later, the notes ended up being refinanced through Sterling Capital Mortgage
Company (Instrument #9832624), that deed of trust contains a Paragraph 19, which allowed the
Lender to sell the note or a partial interest in the note without prior notice to the Borrowers, The
couple also took out a smaller second mortgage with Guaranty Federal Bank. Through a series of
assignments, these notes all ended up being assigned to Norwest Mortgage, Inc. (now owned by
Wells Fargo Bank, N.A.).

On May 18, 2001, the Cames took out a subsequent contract for improvements with a deed of
trust and power of sale, which appears to be in favor of Guaranty Bank. It was then, on August
12, 2002 that the couple appears to have executed a note and deed of trust in favor of Sterling
Capital Mortgage Company (Instrument #2002064116) that was in fact , a MERS-originated
mortgage (MIN # 100057500064523 102).

Upon a MERS MIN LD Search, the following results were produced:

MIN: ]000575-00064523 ]0-2 Note Date: 08/2112002 MIN Status: Inactive

Servicer: SVclls l:argo Home lv(ortgagc a Di 'i ion of Wd ls f ar
!3an~_A . Phone: (651) 605 -3711

Minneapolis, MN

109 I P age



This deed of trust contained a Paragraph 20, which allowed the Lend er to sell the note or a
partial interest thereof without prior notice to the Cames' . Shortly thereafter, Guaranty Bank
assigned its benefic ial interests to Sterling Capital Mortgage Company.

On September 26, 2002, it appears that Wells Fargo Home Mortgage, Inc. formerly known as
Norwest Mortgage, Inc., by Beverly Bigelow , its Vice President, caused to be recorded an
assignment from Wells Fargo to Sterling Capital Mortgage (Instrument #2003002769), filed for
record on January 10,2003 .

On July 9, 2008, DOCX* , the now-defunct , third-party document manufacturing subsidiary of
Lender Processing Services, Inc . app arentl y at the direction of We lls Fargo Bank, N.A., cau sed
to be filed for record Instrument #20080552 55, which purports to release the MERS-originated
mortgage, which has been assigned and re-ass igned, with potent ially unknown intervening
assignees.

This Release of Lien came shortly after the Carnes took out another loan from Well s Fargo
Bank , N.A. and acco rdingly appear to have exec uted a note and deed of trust (Ins trument
#2008057369), which appears to be in place today. Even though it appears that MERS is NOT
involved in this instance, the deed of trust contains a Paragraph 20, allowing the lender to se ll the
note (or a partial interest thereof) without notice to the Borrowers (Carnes ).

On the followin g page is a copy of the Release of Lien discussed herein, with call-out boxes
highlighting a coup le of the "markers" discussed in this report.

It may take an army of title company folks to sort out what happened when on June 30, 2008 , the
Carnes app ear to have executed the deed of trust and note, which Wells Fargo Bank, N.A. has
attached a "Renewal and Extension Rider" (renew ing the Sterl ing Capital Mortgage MERS­
originated mortgage loan). The Instrument Number is handwritten into the Rider for reference.

Because of the invo lvement of DOCX, who has been sued; and with its President prosecuted
crimina lly (and sentenced to prison), the question then arises why did Wells Fargo needed to
transfer the note and deed of trust back to Sterling Capital Mortgage , only to renew the note and
deed from the previously-assigned MERS mortgage effectuated by Sterlin g Capital?

If the note and deed of trust were renewed, the que stion arises as to whether the relevant
documentation is still in the MERS sys tem and whether the Carn es ' note continues to float
around in the securi ties mark et. At pre sent , one would wonde r how many intervening ass ignees
are involved in the Carnes's note .

' Fonner DOCX Pre ident Lorraine Brown was sentenced in two separa te instances as previously noted and is facin g
charges in Michigan that cou ld resu lt in another 20 years in prison ; more tha n likely to run con current to her 2-year
stint in a Mi so uri Department of Corrections fac ility .
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On September 30, 2009, the Carnes executed another deed of trust and note with Wells Fargo
Bank, N.A . (Instrument #2009077085), which also contains a Paragraph 20 , allowing Wells to
sell the note (or a partial interest thereof) without prior notice to the Borrowers. Before this
document could be recorded, Wells Fargo Bank, N.A., through its document processing
department in Milwaukee, Wisconsin , filed a release of lien on the previous deed of trust and
note. Suspect robosignor Carol Mane allegedly signed the document, with R. A. Keval
acknowledging the document. The notarial execution was not gender-delineated and the notary's
signature is scribbled. The recording was requ ested by Wells Fargo Home Mortgage 's Lien
Release Department. The document appears to have been executed on October 8, 2009 . It is
implied that the current note and mortgage are in force and that MERS is not involved at this
juncture of the chain of title.

The results reflect an apparent linear relationship; the more the property is mortgaged, the more
negatively-impacted the chain of title becomes. More of the negative impact comes from the
lack of recorded assignments or releases of lien, or by the purported faulty assignments and
releases of lien that ARE recorded. Certain cases have revealed that many of the notes were lost
or destroyed. thus mak ing their tracking or procurement impo ssible without bringing some sort
of fraud on the court via use of a manufactured document. *

Hon, Ken Anderson, 277 th District Court

There are two scenarios involving Judge Ken Anderson and his wife, Martha (hereinafter
"Anderson") with respect to two different piece s of property.

In the first property, the Andersons appear to have executed a note and deed of trust to secure a
Warranty Deed with Vendor 's Lien on a property in the San Gabriel Heights Subdivision in
Williamson County, in favor of Equitable Savings Association, on February 9, 1984. The
Warranty Deed is found in Volume 975, beginning at Page 397 and ending at Page 398 . The
document was executed by Phil Ingalls, as President of Phil Ingalls & Associates.

There is a rubber stamp on the document near Ingalls ' alleged signature that reads, "NO SEAL";
Constru ed to indicate that the corporate seal is missing from the original recordation. The Deed
of Trust was found in Volume 975 , beginning at Page 400 and ending at Page 406.

A second deed of trust and note appear to have been executed on March 25, 1986; following
which a relea se of lien occurred, presented by Equitable Saving s Association aka Creditbanc
Savings Association (the lender in the second deed of trust) . At present, upon examination of the
documents, it appears the property and its Vendor ' s Lien is held in favor of Creditbanc Savings
Association.

" UiS. Bank. N.A. v. Harpster, Pasco Co . C ircuit Court, Case No . 5 1-2007-CA-6684 ES, w herein a fraudul ently­
manu factured document using only MERS and signed by a law firm secretary, was shown to be impro per ly
back dated and notarize d.
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On December 14, 1994, FFB Mortgage Capital Corporation assigned the mortgage to now­
defunct Metmor Financial, Inc. of Overland Park, Kansas. After recording, the document was
returned to Franklin Federal Bancorp in Austin, Texas. There is an attached Exhibit A with a
reference to Paragraph 21 (as a lot owner within the subdivision) showing Creditbanc Savings
Association as the lienholder. There is no recorded assignment from Creditbanc to FFB
Mortgage Capital Corporation filed for record in Williamson County . This would indicate a
potential break in the chain of title to the property. A subsequent Deed of Release was filed by
Mellon Mortgage Company, successor by merger to Metmor Financial , Inc. on August 26, 1996
(Instrument #9644657), for the benefit of Creditbanc Savings Association (again, there is no
assignment filed to appear to support this release). For all intents and purposes, it appears that the
mortgage is paid off; however, there are apparent discrepancies with the deed of release that
again do not make sense.

On June 24, 2002, the Andersons appear to have executed another note and deed of trust
(HELOC) in favor of the Austin Area Teachers Federal Credit Union (lnstrument #2002054330) .
After resolving an apparent easement conflict with a neighbor, the Andersons appear to have
conveyed title to the property to a subsequent purchaser, who appeared to encumber the property
with a MERS-originated deed of trust and note in favor of now-defunct First Magnus Financial
Corporation. A release of lien for the Andersons was filed on behalf of A+ Federal Credit Union .
This release of lien DOES NOT INDICATE that there was an assignment filed or a "formerly
known as" or "successor by merger to" filed to show the relationship or nexus between Austin
Area Teachers Federal Credit Union and A+ Federal Credit Union. This represents another issue
with the chain of title.

In the second property, the Andersons appear to have purchased a home in the Teravista
Subdivision in Williamson County from Meritage Homes of Texas, L.P ., and appear to have
executed a note and deed of trust in favor of Prestige Lending Services, Ltd. to secure a
Warranty Deed with Vendor's Lien (Instrument #2006016366). The deed of trust (Instrument
#2005016367) a MERS-originated deed of trust (MIN # 1002390230 15090486). Contained
therein is Paragraph 20, which allows the lender to sell the note without prior notice to the
Andersons.

Upon a search of the MERS MIN Search ID for the preceding loan , the following results were
produced:

MIN : 1002390-2301509048-6

Servicer: Hank OL .1l1S;r:.i~LI.!. L.oA.:

Simi Valley, CA

Note Date : 02/27/2006 MIN Status: Inactive

Phone: (800)669-6607

Bank of America, N.A. is shown as the Servicer, but the "investor" is unknown to the
Andersons . There could be multiple investors who have no recorded intere st in the real property
records .
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On July 27, 2010, the Andersons appear to have refinanced the first deed of trust, replacing it
with another MERS-originated deed of trust, which was filed on August 30, 2010 (Instrument
#2010057594; MIN #100025500007999715, preceded by what appears to be an electronically
signed and notarized document (similar to the signors in other judge's chains of title). The
notarial seal also appears electronically produced (Instrument #2010051443).

The foregoing document appears to have been manufactured by ReconTrust Company, N.A. 's
Utah document operations plant in Cache County, Utah. As of the recorded date of the deed of
trust, the audit team believes that the chain of title to the Anderson's property was compromised.

When the auditors see "underlined" words, it is generally indicates that these items were part of a
template that is typed in by parties unknown to the signors, who then would affix their signatures
to the document, attesting to the facts contained therein . With electronic signing however, the
parties (the signor and the notary) aren 't present and the facts at hand may not be known to them,
even though their signatures appear to indicate otherwise. The Deed of Release was generated on
August 3, 2010, almost a month BEFORE the new deed of trust was tiled. A subsequent search
of the MERS MIN 10 Search system for this loan produced the following results:

MIN : 1000255-0000799971-5

Servicer: B,!!lk of m5:~11~il ,_ N-,-~ :

Simi Valley, CA

Note Date : 07127/2010 MIN Status: Active

Phone: (800)669-6607

There is a Paragraph 20 on the current deed of trust, meaning that Bank of America, N.A., the
new "lender" can sell the note (or a partial interest thereof) into the MERS system to be handled
on its electronic database, void of recorded assignments in the real property records of
Williamson County causing potential chain of title issue s involving intervening unknown
assignees.

Hon. Michael Jergins, 39S lh District Court

The property under review in this instance appears to have been conveyed to Judge Michael
Jergins and his wife (hereinafter "Jergins") on January 20 , 1994 via a General Warranty Deed
(with an incorporated Vendor's Lien; duly recorded in Volume 2456 at Pages 348-349, on
January 25, 1994, involving a property in Oaklands subdivision, Section One-B, a property
situated in Williamson County, Texas. The chain of title involving the Jergins' length of
ownership in the prop erty comprises a number of executions of notes and deeds of trust,
HELOCs and subordination agreements, and recorded paperwork involving improvements to the
subject property, all of which appear to be proper on the surface .

The issue in the chain of title becomes clear with the execution of a MERS-Oliginated deed of
trust and note by the Jergins, dated June 24. 2009 and subsequently filed in the official records as
Instrument #2009047848; showing a MIN #1000 1260 I004022025 .
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This conversion to a MERS loan appears as the result of a renewal and extension rider to a deed
of trust dating back to 2001 (wherein MERS was just starting to take a foothold in the land
records but had not yet infiltrated the Jergins ' chain of title). An 10 Search of the MIN yielded
the following results:

MIN : 1000126-0100402202-5

Serv icer : Ci til\10l1"ag~ . Inc.

O'Fallon, MO

Note Date : 06/24/2009 MIN Status: Active

Phone: (800) 283- 7918

It is important to note that the lender of record in the deed of trust is Extraco Banks, N.A. dba
Extraco Mortgage, a Texas corporation based in Waco, Texas. It appears that Independence Title
Company handled the closing and processing of the paperwork into the Williamson County land
records system where it remains to date. Again , it is also important to note that even though
CitiMortgage, Inc. appears on the MERS database search results as a Servicer, the true real
parties in interest are unknown due to the likely securitized promi ssory note , which was probably
sold over and over in the MERS system without the Jergins ' knowledge. After all, the Jergins '
did execute the deed of trust, giving MERS the apparent authority; however, the chain of custody
of the note and the relative assignments necessary to coincide with the chain of title appear to be
lacking since the execution of this document, over three years ago.

The audit team belie ves the Jergins' condition of title to be compromised after of July 2, 2009,
when the previously-discussed document was recorded.

County Court at Law Justices

Hon. Suzanne Brooks, County Court at Law One

This property appears to have been conveyed to Judge Suzanne Brooks and her husband, Cecil
(hereinafter "Brooks") by Casa Sereno Homes, LLC on July 28, 20 II; effective August 4, 20 II
via a General Warranty Deed (with an incorporated Vendor 's Lien; duly recorded as Instrument
#20 11053198, on August 11, 2011 , involving a property in The Reserv e at Berry Creek
subdivision.

The chain of title involving the Brooks' ownership in the property comprises a single deed of
trust , which appears to be MERS-Olig inated (MIN # 10001260 1004028683), filed for record as
Instrument #2011053199, subsequent to the forego ing warranty deed . An 10 Search of the MIN
yielded the following results:

MIN : 1000126-0100402868-3

Servicer: Jp' Morgan Chase BankNA

Monroe, LA
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It is important to note that the lender of record is Extraco Banks, N.A. dba Extraco Mortgage, a
Texas corporation based in Waco, Texas. It appears that Gracy Title, a Stewart Title Company,
was involved in the closing and processing of the paperwork into the Williamson County land
records system where this static file remains to date . Stewart Title, one of the nation's largest
title companies, has elected to participate in the MERS business model. Another issue at stake
here is that the title plant data that title companies like Stewart Title rely on to establish chain of
title, are deficient because the title plants (electronic databases owned by title companies which
store the research data mirroring the land records that are used to do "run-up" prior to closing to
determine ownership interests) do not share information with MERS and vice versa. A "run-up"
is a term denoting a cursory search of the land records between the time the loan is transacted
and the time it is recorded, to make sure there are no issues with title.

Again, it is also important to note that even though JPMorgan Chase Bank, N.A. appears on the
MERS database search results as a Servicer, the true real parties in interest are unknown due to
the intent of the participants to securitize the Brooks' promissory note and re-sell it over and over
in the MERS system without the Brooks' knowledge. After all, the Brooks did execute the deed
of trust, giving MERS the apparent authority it has; however, the chain of custody of the note
and the relative assignments necessary to coincide with the chain of title appear to be lacking
since the execution of this document over three years ago. The audit team believes the Brooks'
condition of title was compromised as of August 11, 2011 , when they executed the MERS­
originated deed of trust .

Hon. Doug Arnold, County Court at Law Three

There appear to be two (2) parcels of land involved in two (2) separate chains of title, the first
chain of title exiting Judge Arnold and his wife Jamie Lee 's (hereinafter "Arnold") ownership
interests as Grantors, leaving the chain of title with MERS in its wake ; the second subject
property appearing to pick up where the first left off (as to ownership transfers) with MERS
opening up the chain of title through an executed note and deed of trust at purchase to secure a
Special Warranty Deed (from a corporate transfer).

In the first property, the Arnolds received a General Warranty Deed with an incorporated
Vendor 's Lien in favor of Cypre ss Mortgage Company, Inc. on June II , 1998 (Instrument
#9832633), conveying an interest in a parcel situated in the Rcata Trails, Unit 3 subdivision in
Williamson County, Texas.

The accompanying FHA deed of trust (non-MERS), sequentially followed as Instrument
#9832634), both filed for record on June 15, 1998. On the same day the foregoing documents
were filed for record, an officer of Cypre ss Mortgage Company, Inc. executed a Transfer of Lien
to NationsBanc Mortgage Corporation and filed said transfer as Instrument #9852442 on
September 9, 1998.
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There are no recorded assignments or transfers after that point until the Arnolds appear to have
refinanced their mortgage loan with Bank of America, N.A . and executed a deed of trust and
note as such as Instrument #2003050655, filed for record on June 2, 2003.

There is an issue with the notarial execution of the Bank of America, N.A. deed of trust, to wit:

(I) The Texas notary declared that the Arnolds appeared before her on "5- 14-03" (in her
own handwriting; while in the execution, declared, "Given under my hand and seal of
office this 14111 day of May 2001"; and

(2) The Texas notary failed to gender-delineate in the plurality the number of signors to
the deed of bust document.

It also appears that David D. Arnold, as Grantor, was the only party initialing the document,
while his wife only signed the actual signature page (but did not initial anywhere on the DOT).
To further confuse the issues in the chain of title, once it appears that the Bank of America, N.A.
loan paid off the note that was transferred to Nationsbanc Mortgage Corporation, a Release of
Lien was filed for record on August 25, 2003 as Instrument #2003082498, showing Bank of
America, N.A. as "owner and holder of said note", when the only recorded assignment was from
Cypress Mortgage to NationsBanc Mortgage.

The Release suggests that an assignment should have been filed from NationsBanc Mortgage to
BA Mortgage, LLC FIRST, so that the Release would read, " Bank of America, N.A. successor
by merger to BA Mortgage, LLC as successor in interest by merger of NationsBanc Mortgage
Corporation". This would have been more accurately portrayed and proper conveyance. At this
point, there is nothing in the chain of title that appears to represent the assignments necessary to
tie the ownership interests in the chain together. Further, in the Release, the notarial execution is
not gender delineated and appears to be "manufactured" to satisfy the note for of Bank of
America, N.A.

It also appears that at some point during the Arnold's ownership, a payoff to Bank of America,
N.A. was tendered, causing a Deed of Release to be issued (lnstrument #2010045585) and filed
for record on July 9, 2010. This deed of release appears to have been electronically manufactured
(signatures and all) on the same day it was electronically recorded. Even the notarial seal appears
to be electronically generated; the appearance that the entire document was part of a mass
production of documents effectuated by ReconTrust Company, N.A. in Utah . Ironically, even
though this appears NOT to have been a MERS-originated deed of trust, the Release contains
"MERS 10:" and "M ERS Telephone:"; further indications of form manufacturing by a third­
party document manufacturing facility subsidiary of Bank of America.

On June 9, 2011, the Arnolds conveyed this property to a subsequent owner, who went out and
entered into a deed of trust with Extraco Banks, N.A. (as seen in other instances in this audit) ,
wherein the current owner obtained a MERS-originated deed of trust.
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Of particular interest here is that the 2003 deed of trust the Arnolds signed contained a Paragraph
20, which allowed Bank of America, N.A. to sell the Note (or a partial interest thereat). It is
unknown exactly as to whether Bank of America sold the note or not, as any subsequent
assignments are not recorded. The current owner of this property may have more issues to deal
with (involving MERS) than any purported backlash from the Arnold's ownership of the
property.

In the second property, the Arnolds obtained a Special Warranty Deed with Vendor's Lien
(Instrument #201 1038421) that appears to coincide with the purported sale of their first property
to purchase the property in The Reserve at Berry Creek Section I C in Williamson County,
Texas. The executed deed of trust (Instrument #2011038422) appears to indicate that Union State
Bank, the Lender of record, used the MERS system to fund the loan; thus, bypassing the filing of
any future assignments of record. Paragraph 20 of this deed of trust contains the provision
wherein the Arnolds agreed to allow Union State Bank (or its subsequent assigns) to sell and re­
sell the note multiple times, circumventing the filing of any assignments in the land records in
favor of money-saving expediency and allowing probable repeated transfer of the Arnold's note.
Subsequently, a Correction Addendum and Correction Deed of Trust were filed to correct issues
with the responsible Borrower (Instrument #20 11043463 and #2011043464, respectively). The
MERS MIN (#100025500011323662) Search LD yielded the following results:

MIN: 1000255-0001132366-2

Servicer: Bank of Amer ica, N.A.

Simi Valley, CA

Note Date : 06/09/2011 MIN Status: Active

Phone: (800) 669-6607

Again, even though Bank of America, N.A. appears to be the Servicer listed on the MERS
database, the MERS member-subscribers control the content of the database, which MERS
disclaims for accuracy. There is potential securitization of the Arnold's note and the possible
failure of potential intervening assignees to record their interests to preserve the chain of title to
the subject property.

Hon. John B. McMaster, County Court at Law Four

This review involves what appears to be Judge McMaster's personal residence in University
Park. Judge McMaster and his wife, Gina (hereinafter "Mclvlaster"), were apparently conveyed
the subject property via a Warranty Deed (with an incorporated Vendor's Lien; Instrument
#964873 1; filed September 11, 1996), giving them fee simple title to the property. Deeds of trust
that the McMasters entered into during the ownership of this property contained Paragraphs 19
or 20 (depending on the deed of trust form number) ; permissions to the Lender of record to sell
the note (or a partial interest thereof). Direct involvement with MERS did not appear to occur
until October J6, 2002, through a deed of trust executed in favor of Homecomings Financial
Network, Inc . (a GMAC subsidiary).
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On the face of this document (Instrument #2002086265) is a MIN (#100062604150462341),
which , when entered into the MERS MIN ID Search database, yielded the following results :

MIN: 1000626-0415046234-1
Servicer: GMAC Mortgage, LLC
Waterloo, IA

Note Date: 10/16/2002 MIN Status : Inactive
Phone: (800) 766-4622

This " Form 3044", which is a format form number on TEXAS-Single Family-Fannie
Mae/Freddie Mac UNIFORM INSTRUMENTS WiTH MERS, is seen commonly among title
company document preparers familiar with the MERS system. This contract form also contains
"Paragraph 20", which allows the Lender to sell the note (or a partial interest thereof) without
prior notice to the Bon-ower (in addition to changing servicers).

Further, while it appears that there is a "Renewal and Extension Rider" attached to the foregoing
recordation, the "check box" under the Definitions section on page 2 of the Deed of Trust does
not provide a reference to this rider. After numerous refinances of this deed and note, a specific
Release of Lien was filed on January 21, 2005, which contains the name of a suspected
robosignor (and robo-notary) who work for GMAC's document processing section in Black
Hawk County, Iowa. As with any suspect behaviors in document manufacturing, surrogate
signing and forgery is also suspect, as evidenced by the signatures of one Janice Burt, who
purports to be all Assistant Secretary for MERS , when in fact she works for GMAC (Instrument
#2005005504):

~"j.(",",,"_"L"-'_""_'
Ql'I.

Janice Burt 's alleged signature,.,.~ McMaster's Rcle.,e of Lien
JanIt,;.J Btu~ .. ry

the

Janice Burt's alleged signature on an
Affidavit of Lost Note (in Orange
County, North Carolina)*

~~.:..;.!~lt::=~watlOn!:1.·· Sy51erM.lnc:.rMERS·M~.e:s oorrineII !or·Lemer.ll1logrn~Mort r-t-r- -,

On .
Janice Burt' s alleged signature on a
Satisfaction of Security Instrument (in
Orange County, North Carolina)**
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The problem with document manufacturing is that there is room for surrogate signing; as no one
seeks out and compares signatures of the particular signors to verify that the person claiming to
have signed the document actually signed it. Then there is the issue of personal knowledge of
the signor and where the personal, first-hand information originated (not to mention the MERS
corporate seal ; which was not present on any of the documents presented here). *

Justices ofthe Peace

Hon. Dain Johnson, Justice of the Peace, Precinct One

This particular tract of land was the subject of condemnation proceedings (as part of what
appears to be an eminent domain action) two years AFTER the property was encumbered by a
MERS-originated deed of trust, executed by Judge Dain Jay Johnson (hereinafter "Johnson") on
July 25,2007. The note and deed appear to have been executed in tandem with the issuance of a
General Warranty Deed with Vendor's Lien (Instrument #2007064224), which was sequentially
recorded ahead of the deed of trust (Instrument #2007064225), executed in favor of Union State
Bank of Florence (obviously a member of MERS). The deed of trust contains a Paragraph 20,
which allows the Lender to sell the note (or a partial interest thereof) without prior notice to the
Borrower.

The deed of trust document contained references to MERS and further contained a MIN of
#1000 157-0008350386-8. Upon a search of the MERS MIN ID Search system, the following
results were obtained:

MIN: 1000157-0008350386-8

Servicer: Bank of Amcric'!:-LA

Simi Valley, CA

Note Date: 07/25/2007 MIN Status: Inactive

Phone:(800) 669-6607

The Notice of Lis Pendens (Instrument #2009088552) was released (Instrument #2010079295)
after the litigation concluded; and a subsequent Special Warranty Deed issued from Judge
Johnson to the City of Round Rock, Texas on March 10,2010 (Instrument #20100 14632); and
the matter of the eminent domain proceeding resulted in the conveyance of the property to a
subsequent Grantee, who erected a parking garage on the property.

However, in the Special Warranty Deed, Judge Johnson warranted to defend title to the
property. The previous MERS deed of trust lien had not yet been released by the time the
Special Warranty Deed was issued.

"Janice Burr is allegedly igning f or Wachol'ia Bank. N.A. (document prepared by GMAC Mortgage Corporation)
" j anice Burt is allege dly signing fo r Integrated Mortgage Strategies. Ltd. (document prepared by GMAC Mortgage
Corpo ration)
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As was evidenced in the Release of Lien (discussion following) , released BEFORE an
assignment from Union State Bank to Bank of America, N.A. could be filed, there could be
potential issues for the City of Round Rock arising from potential problems with the chain of
title encumbered by Jud ge Johnson . Any title company insuring the transfer of the property from
Judg e John son to the City of Round Rock, Texas could be liable for legal fees to quiet the title to
thc property in favor of the City of Round Rock, not to menti on the potential liability for Judge
Johnson , who warranted to defend title to the property he conveye d to the city. For the title
comp anies to largely ignore the statutory violations and blatant errors committed by MERS and
its agents could represent financial suicide. Why would Judge Johnson knowingly con vey
property to a municipality if he knew of potential defects in title that could come back later to
haunt him?

Perhaps it is because the Release of Lien was filed AFTER he conveyed the Property to the City
of Round Rock; because MERS obfuscates the real parties in intere st, no one knows who may
come back at any time in the future and assert a claim aga inst this property. The deed of release,
likely after payment in full on the prior note in question (Instrument #20 I00 15355) , contains
certain "issues" whic h will be discussed below:

P«ld of R~Je:A$CI

For Value HKelvetl, he pffiSOl\llJrn;!&f$iglMfd Bemofery'under, dei!d oftrlist ~eulnd tly OAlN JI>.Y JOHNSON i\lJ
GnmtQrlTro.vfo( • dared ~7l2~97 •car1ifi~ ltietttie Deed <If TNSl has teen fullypaid. satirtic4 Ot OlhlltWl~ diSChllf9Qd.
....ne t>ee13 01Trusl 'oriS 1l!<:0(~ iflll1l1 Deed ctTrust.RecOfds of VfiOiam~CouJlty.TX on 071JCflOO7 rend 1$ fndu ed
3:i Vofumll , Page . filG No. ~"226, llw unlSlmgned r~:elllellllldrec<ll\v~y;s. wilhoutcOyQ.l)tjf\! or Wl!rr1Illty. tn.
o.~ of Tru$( end atl ofllSrll)lU.. sro an>j 'nlotS61 willet) WIS acqlfred by the T(tJ~n UfUler tile Oeed ofT(\J~t, l1llile
~tOP9rty lOCafed at: ~Q.1.WEST MAIN AVeNUE. OOVNP ROCK, IX 7S(l64

IN WITNESS 'Nlff.R£OF. MOt\QlHIO EJgc!r~e R~~tt1 Sy$l!m!.Iny, by the offreel'J dlll'f ll.iMofile~. ha$ t!ul.'f
ex«uled lhe forcQCill~ fl'lWUfl1olll

Ualeo tn/.$' 031\ \1201ll

u m.:lcr. hlOflll'lQ(! El!lGftt;W't"lC ReglMl'llliw snte/'n" ",I

,;1~-~Y'j-

W;U16Si my haM.

This appears to contain a false
statement . , . MERS is NOT the
Lender; Union State Bank was.

Electronic Signatures of Justin
Bailey and Jess ica Larsen, suspect
robosignors who actually work for
Recon'Trust Comp any , N.A. (more
than likely in its Utah document
manufactu ring operations),

Jassi:<l Urson
NdBry P llblio tor $.lIld lJ.11I~ ~ cOl1nly

EJo:piro•.: IWrWiJ12
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If the intent of the lending parties behind the scenes was to securitize the Johnson promissory
note, then how do we know that the lien was actually fully released if the signors' signatures may
have been placed on the document (more than likely without their knowledge or personal
knowledge of the facts contained therein) without them knowing the full details thereof before
attesting to the facts.

Further, how did the deed of trust and note go from Union State Bank to Bank of America, N.A.
without evidence of assignment? There is no evidence of any assignment in the land records of
Williamson County, Texas to that end; thus leaving open the possibility of a break in the chain of
title. There are additional concerns regarding potential violations of Texas Government Code §
192.007 and, due to securitization issues. there exists the potential for unrecorded intervening,
unknown assignees to the chain of custody of the note (if a partial interest was conveyed but not
paid in full, which could come back in later and claim an interest in the property).

Thus, since Judge Johnson warranted to defend title to the property, if any issues should mise, he
could face burdensome litigation. With MERS involved in the equation, how could Judge
Johnson warrant to defend title against the defects potentially created by MERS (with already
one assignment purportedly not recorded in the chain of title in this equation)?

Hon. Steve Benton, Justice of the Peace, Precinct Three

In this instance, this subject property has the most MERS-originated deeds of trust against
it of any of the affected judiciary in Williamson County: SIX. Because of the extensive
report that would be necessary to satisfy a full chain of title assessment, the auditors chose
to present a brief summary of the timeline of the current ownership of this property by the
Bentons.

Judge Benton and his wife, Alanna (hereinafter "Benton"), purchased a property in the Stone
Canyon subdivision and received a General Warranty Deed with Third-Party Vendor's Lien
(Instrument #20 J0029796).

To facilitate the purchase, the Bentons appear to have executed a note and deed of trust
(Instrument #20 10029797) in favor of NTFN, Inc. dba Nationwide Home Lending, initiating a
loan through the MERS system; MIN # 1002889 100205706 11. Paragraph 20 of the deed of trust
gave the lender the power to sell the note (or a partial interest thereof) without prior notice to the
Bentons.

Soon thereafter, the Bentons appear to have executed another deed of tnlst and note (potentially a
refinance of the same sum as before) with Security National Mortgage Company (as evidenced
by Instrument #20 I0058486). Thi s deed of trust also contains a MIN # I00031700005203134);
and also contains a " Paragrap h 20" that dictates the same provisions regarding sale of the note by
the Lender.
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Following the execution of the second deed of trust, it appears that alleged MERS agents/officers
issued a "Deed of Release" (Instrument #2012007782). Oddly, it took the entities using the
MERS system OVER TWO YEARS to release the first lien (which would be construed to mean
that for a time, the subj ect property had TWO lien claim ants against it at one time for an undue
extended period). The signatures of the signor, and notary, and notarial seal appear to be
ele ctronically produced; thus , the inference that the two signors did not physically witness or
have apparent knowledge of the fact s contained on this Deed of Rel ease to which they allegedly
atte sted to.

Th e auditors cannot assume (as it took two years to release this lien) that the note in fact has
actually been discharged, due to aspects involving third-party do cument manufacturing and
MERS ' ability to release liens when its agency sta tus is limited and d irectl y controlled by
contract. It appears Recon'Irust Co mpany, N.A. (a wholly-owned subsidiary of Bank of
America, N .A.) caused this document to be manufactured.

It further appears that a subsequent refinance of the Benton ' s property occurred on January 26,
2012 (Instrument #2 0 12007782) wh en the couple executed another note and deed of trust in
favor of Securi ty National (the same previous lender) for a s lightly less sum than previously
borrowed. This deed of trust also contained a MERS MIN # 100031700005439480 and also
conta ined a " Paragraph 20".

Shortly aft er executing this note, agents of Wells Fargo Home Mortgage executed a Deed of
Release (In strument #2 0 1200 1954), using the same apparent e lectronic signatures and notary
sea l from two different signors, this time in Wisconsin (instead of Utah).

Of particular concern here is that the deeds of trust signed by the Bentons app ear to ind icate that
the Lender (not the Serv icers) , were required to release the liens. Ac cessing the MERS system's
MIN Search 10 database yielded the following results (placed in order from the Benton ' s current
mortgage loan backward):

MIN: 10003 17-0000543948-0 Note Date: 01/26/20 12 MIN Status : Active

Servicer: Wells Far To J !omc jVI~[tuag£ , a divisi0l2....2.f...lYclL·BlJ~~1 Phone: (651) 605-3711
li~!1Ji...!- _ .
Minnea polis, MN

AUDITOR'S NOTE: The foregoing appears to reflect the Benton's current note and deed
of trust information. if Wells Fargo Home Mortgage, a division of Wells Far go Bank, N.A.
is the Servicer, who then actually owns the Benton's mortgage note? As always, each
MERS MIN II) Search gives the property owner (or his duly authorized representative, see
the sentence below with the link attached) to furth er search to see who the " In vestor" is on
their loan.
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Unfortunately, because the database is maintained by MERS member-subscribers (with no
regulatory oversight), the results seen here are what the MERS members want you to see.

The results are disclaimed by MERS for accuracy 011 its website. If Security National
Mortgage Company was a table-funded lender, then WHO actually funded the Benton 's
current mortgage loan? A link on the MERS Search system allows Borrowers to see who
the investor of their loan is; but again, the results obtained by Borrowers are the results the
MERS member-subscribers want them to see.

Here are the results of the MERS MIN 10 Search on the second MERS deed of trust:

MIN : 1000317-0000520313-4 Note Date: 08/26/2010 MIN Status: Inactive

Servicer: Wells Fargo Home Mortzazc a Division of Wells Fargo=- --- - ---- Phone: (651) 605-3711
Bank A

Minne apolis, MN

AUDITOR'S NOTE: The foregoing appears to reflect the Benton's second deed of trust
and note information. It appears that Wells Fargo Home Mortgage, a division of Wells
Fargo Bank, N.A. was acting as "Servicer" and not the lender therein (assuming that
Security National as a table-funded lender immediately sold the Benton's note to an
intervening assignee whose assignment is NOT liIed for record in Williamson County).

Paragraph 23 of the Benton's deed of trust stated that the Lender must release the lien.
What then is ReconTrust Company, N.A. (as wholly-owned subsidiary for Bank of
America, N.A., the Servicer) doing releasing the lien if it's not the Lender? If it is a "third
party", how did it get to be a third party? Who actually owned the Benton's note if Bank
of America was actually colJecting payments for the real party in interest as a Servicer?
Why did it take the "lender" TWO YEARS to release the initial lien? It appears that
Nationwide Home Lending sold the note to an intervening assignee who seemingly failed to
record its interest in the Williamson County real property records pursuant to Texas
Government Code § 192.007.

MIN :1002889-1 00205 7061-1

Serv icer: 13ank Q.f America. N.A..

Simi Valley, CA

Note Date: 05/06/2010 MIN Status: Inactive

Phone:(800) 669-6607

AUDITOR'S NOTE: The foregoing appears to reflect the Benton's initial deed of trust
and note information. It appears from the foregoing that Wells Fargo Home Mortgage, a
division of Well s Fargo Bank, N.A. was acting as "Servicer" and not the lender therein.
Paragraph 23 of the Benton's deed of trust stated that the Lender must release the lien.
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Why is ReconTrust Company, N.A. (as wholly-owned subsidiary for Bank of America,
N.A., the Servicer) releasing the lien if it's not the Lender? If it is a "third party", how did
it get to be a third party'! Who actually owned the Benton's note if Bank of America was
actually collecting payments for the real party in interest as a Servicer?

If the note was securitized, then why didn't the real party in interest file an assignment in
the land records in Williamson County, Texas pursuant to Texas Government Code §
192.007'? How does anyone know whether Bank of America kept the Benton's monthly
mortgage payment instead of paying the actual investor?

Additionally, it now appears that the prior owners (and possibly the owners prior to the
former owners) mortgaged this property in the MERS system before the Benton's acquired
it. It thus appears that the title companies that processed this paperwork were at risk for
paying off the proper party in interest at closing.

There appear to be MORE chain of title issues dating all the way back to the year 2000
(since MERS's current corporate entity became active January 1, 1999) that could
potentially affect the Benton's property.

Part of the inherent problem is the title companies' involved in the chain of title knew that
the MERS system was involved prior to the Benton's acquisition of the property and knew
of the potential issues created by MERS, but chose to ignore them; thus, appearing
circumvent the defects in title by negating coverage under Schedule B for issues not
recorded in the public records. Below are the known listings of MERS-originated
mortgages PRIOR to the Benton's ownership (some of these loans may have been
originated outside of MERS, and then con veyed (without the prior owner's knowledge) into
the MERS system:

MIN: 1000157-0002115 272-9

Servicer : BankoI' f\}J~rica , N.A.

Simi Vall ey, CA

MIN: 1000157-0000437124-7

Simi Valley, CA

Note Date: 03/3 1/2003

Note Date: 07/02/2001

MIN Status: Inactive

Phone: (800) 669-6607

MIN Status: Inactive

Phone:(800) 669­
6607

AUDITOR'S NOTE: Again, the "1000157" in the MERS MIN number prefix indicates this
loan may have originated in connection with Countrywide Home Loans, Inc.
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MIN: 1000124-0096882303-5 Note Date: 03/20 /2000

Servicer: PO] _~ . as~e<::~ iy.t;r for Wa.shi.DgtQn i'vl\ IJl ll.t1 .E?<1.!llc
Monroe, LA

MIN Status: Inactive

Phone: (800) 848-9136

It boggles the mind thinking about how many unknown intervening assignees may have an
interest in the Benton 's property and yet have failed to record (to perfect) their lien interests, as
mandated by Texas statutes.
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APPENDIX 1: DEED OF TRUST SIGNATURES OF STEPHEN C. PORTER

TIle following deeds of trust (identified by Instrument Number as recorded in the land records of
Collin County, Texas) seek to demonstrate the "real" signatures of alleged robosignor/attorney­
in-fact/Vice President of Loan Documentation/Assistant Secretary ofMERS' Stephen C. Porter:

INSTRUMENT #17346; BOOK 2093, PAGE 885; 1612 Azurite Trail, Plano, TX 75075:

INSTRUMENT #03321; BOOK 1229, PAGE 698; Park Forest North Quit Claim Deed
(1979)

" '~' ~ ~~ ' _'..::. daYof .

......,..

:;;~~:::::::~d- - . _ ...;,...-., A. D. Ii..??.:..

INSTRUMENT #20020045029; BOOK 5136, PAGE 183; 1612 Azurite Trail, Plano, TX
75075:

av SIGNlNG GElOW, 8oitOWGf eceepts Mit h{jtOes to tM
tllll!!1V' ~ilJW8oIrtlind rllcl)l~ wi1h it.0-

IXI
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INSTRUMENT #20100922001011300; 09/22/2010: 707 Glen Rose Drive, Allen, TX 75013;
(2010):

INSTRUMENT #20080807000963910; 08/0712008; 707 Glen Rose Drive, Allen, TX 75013;
(2008)

J ,

Even though NO !\/E ofthe foregoing deeds of trust contained M l:.'RS. the lust Dud a/ Trust (September 21, 20/0) did con tain
a Paragraph 10 involving sale ofthe Nate (or a partial inrerest tbcreof) with nut prior notice to the Borrower. Actual "official"
documents ",aJ' be obtain ed by CONtacting COU/lI)' Clerk, Stau)' Kemp.

APPENDIX 2: AVAILABLE LlMITED POWERS OF ATTORNEY

The following items represent what recorded power of attorney ("POA") documents could be
located in conjunction with the target. Many of the POAs were not filed with Williamson
County, but rather in Dallas and Collin Counties, where the alleged foreclosure mills were
located. This may affect legal issues in some way regarding Texas Government Code § 192.007 ,
as to the force and effect of filing the specific POA in the county of record where the subject
property is located; or in the alternative, in conjunct ion with other applicable statutes.
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KNOW ALL MHN BY THESE PRESENTS: ThaI AnN I\MRO MOt(Olgb Group. Inc. (ABN AMR
~nd cd u iog under lho laws 01 Aorlda with ita ~pal office Iox.m<! 61 , IS'IC-....kb 'tlr

does b<:rell)' rnalo:e., coostitme and oppollll allY DUD at the following;

2002--05'265 00755
POWEROF ATIORNEY

~
I. StC1'blIllC. POrk1', J'.Jq, or T>nvldSeybold, EuJ., llttome,s with 11l61.ow Onn or ~'J. t Burke W1~

Frapplor, t.!..". ("BnlTcH Burkc"), orSUSlI1lFrkdrldl, lUI c-mpl0ft¢ of Borre-II'YJQ~ .
as IItlorooys-io-facl, 10blIlIIllhori~ !O 1lCI, do Uod pelform. Individually, ,villijoinl and autllo, bdml
with full pCl'OlCl nnd jUll!lotlly to Dr:! /'or lt, inits plws Mol! stelld. nny and 011 l~~ • mOl S, Md '.!'tS~I¢c)C
necessary, proper. or cqnvtlltenl !O be clone as full ss ADN AMRa migllf or coold do If forall inlcnlS In,d'GIlIlIiI6!c~

til<> malte3 listod below perrl>rrlltd io coMoction wilh rhe rnnlUgClllall and rion of (¢rcd~
ga>cral litigation malter1, endwith rhodtspositlon of realCSllIIOheld by AnN AMR \ )i
I . To uecLIl&J, to uloitn.llIl1ClclIowlc<l&/l.IO seal, to delivct" and 10!"\'O~", "-~

(0) ollJ ag,c:cmcnl to ~11 0< ASSign a note, lJ\OllZKGor of ~,~or lIIlj &fU1l.CllI of such uoee, mortgAge at

deed of !filiI or any lruerest lliercol; and '~~-'

(b) ooy loan Of motlpge dOCUll\CnlS llCCr.J3uy II ~ \f~ to accept *" assigtlllll:J1t of, It bid 10

purtt.&loO I~I CSlA.!C at A (orce1osur~ ule. rcschslonIf'an; ckcxl;snd

Commoawc.ilib of FJoride

N<>ltry I'Dblie. SlA& of
MyCOlnmlsslon ctpi_:

(c) Ien'.ovalof trustee andappoinunellt 0 and wvnntyd~

2:. This p<lwtl of al1Ol'lltY shaU be 6JTCCli-..,{=C cuel.'- hcrocIC \IIlt1l such lime u: it it tC\'okcdin writing by
ABN AMROby a N«lce or ReVOClllion lii., and filed in Officoof theCounty Clclk of the COOAty in ""'jell Ihe
PfO]l<>tty Is Io;&!£<!. Revocation In~olnll I mall be eltective as to M'J lhi!() ~y relying DO IIIlt Po\ocr of
~Il~y. Thtl rovoclllion of or~orn~1"'''ra/Tecl the lpocIfie ~lcs, whell1et .an cll!ity, pernllI. IX
indiVidual, f"Imed In any revoe n. and ~ IaOt~ If thepo~ Dfany cntily, peIlOn. or IItdlvldu~1 h()( oamcd.
Thc revocation stIIJJ not o(fec~ y r~i1ily in Ii,,! l'rocn lT8ostlClioos inilillCCd prior to llle rr:vocl.tion.

\ \
3. Oyelte.rcbo or~i'po I. ~s-In-fM:1 or ' I Bur)(c sheU indc.mnJfy ABNMmO flom IlII elalms,dcmancls. 10il1,

perWtiesor action$. 10m~a~ J C<l-SlS sod c,w(lCtIj;I:S for .til)' elaims DtliMt. or 10!.Sl:& or liWilily or ABN
AMltO for OilY It ... DOI'"Q(, Oc rrom. dcrM1lt kI rhe performl\nCl: of. OJ the tqIigclII pedOlmllOCC or, Of

\'/IllM mitrondllCl.lC!Mdi Obfi&J of IllOrnCy-in-fact undb' dlis agreement.

r-- - - --S: ,
<\. ABN 1tf.!PDl thaI a!hltd J"l{IY who n:ccIvcs II copy of lhi1 documentmay Act ur.det II. RcYOC.llloa of this PD'~cr

of ~ ll...~etIlyo :IS to • ihltd party llllIil tho lhItd party receives acwAi IlOtiI:a or dle revoesuon. ABN I\M1{O
<~ ~/Ilni ~hlnl party for a.11 claltllJ I1uII ariJll '&aim! !he Ihi«l p6rtY because of relianco on ibIs (lO\~ of

~y,~ .~I .
~e :,ornoy.i ~ by ~pli"g 01 itling linda' !hI! nppoinltllClll. lIUurncs lhc lidudary and ollter legal rcspollS;bil itles of

fr'~) j ABNAMR~ MJ~e Groul',lnc,

.....~ n- ~·fM
y. /Jlmmia 8:lwaros

Asst.Vtee Pres.)
)SS

Coun!yof Doval )

00 Ill\! J,1 dlyof Otvr--e. .2002,Wote me. a Nolilry l'ubllc of We StIlo of ~rWly appc:ued. knoMl 10
010C 10~ !hepc:noo whose allr.c~~'~btd It\ lhlsPower(If AUorlleY and to be~~~ ASH AMRal\{orll.Jga Group..
Inc. aMi adllOwtc<lgc.d thel he cXCCIlltd IIIIS Po"'Cr 00 bch'" or AON AMRa Mortg,a&c Group, Inc.. (01 tbc pwpDKS bctcio

cont=incd. ~~~
IN W1TNF~'iS WfillR.60P.[ nil..... $c:.t me handand offidaJ ~I. . ~ -



m NTO:
OA1UU \I "6 \IIILSON CASTIJl DAFFIN& I'RM'r IER. LLP
I sootsU VEYOk llOUU; V/l kO,SUm: 100
AODISON, TEXAS 1$001
IIlTI1: Gf.N/\ lACK
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05265 00756

Fill1d fgr Reeo'rd in:
Co l li n County, I1cKi nney TX
Honor-ab l e HoI nn St"..rn e !\
Collin County CleTK

On Oct 01 29U2
At 9:3aM'

Doc/llum : 2002- 91~e542

R ecord ing lTy pe :P~ 11. eO
R9cu ipt n: 3~ 7S6



POWER OF ATTORNEY

6013 00 lIlliS' HOLD FOR BBW
2005- 0137112

KNOW ALL lIll-:t"l BY 'r1l}:"'i Y, l'rUl,SF.NTS: ·l1mt l.lnnk of America, NA ("OOA"), a eorporation organized and existing under
[he laws of Delaware with its principal office located at 475 Crosspoint l'al!tway, Getzville, New York, 14068 docs hereby make,
constitute and appoint anyone of thefollowing:

StcVbffl C. Porter, fltHl!p G. Tilliky, 8ctk)' Howell, Paul M~n, Brooke C. ~:P5Idll. Brandon Woll, Merlbtth Novak;

as auomcys-tn-fact, effective this _26111_ day of September, 2005, to be authorized 10 I\CI, do and perform, individually, with joint and
several aulllority, on behalf of \lOA wilh full power and authority 10aC1 fl)( ii, in its place and stead , any and all lawful acts, matters,
and things whatsoever requisite, necessary, proper, or convemcnt 10 be done as full as nOA might or could do it.<;elf for all intents and
purposes, with rcgW 10 the mailers listed below performed in connection with the management and prosecuticn 0 foreclosure,
bankruptcy, eviction, or gcncrallUigalion matters, aJ1(1 with the disposuionofrealestate belt!by BOA;

I. To CJ(('(.... ue , 10 l\ lCqign, 10 ack nowled ge, 10 seal, 10 deliver and 10 revoke

(.,) any agrecrncra 10 se ll or ass ign a note , mortgage or deed of trust. and/or any asslgnrnent of such note, me
deed ortmsl or My interest thereof; and

(b) uny loan or mOllgllgo documems nee",,",M)' 10 permit the assignmenl of, 01' to accept
purchase relll '-*1<: at a foreclosure sale. or any deed or any rescission of any deed ; and

(0) removal of trustee and appoillUllcrll oisubsdtutc lruSlJ:edocuments and warr 1

2.

3.

4. BOA ac= that any third party who receives a copy of ' me
nOI elfectivc as 10 II third party until the: th ird IXIny t« e lves ".tu.a
party for all claims Ihat ari:roagainm the third party \I ofrcllu

c exec uted this Power on behalf of Bank of America , NA r, r !he pllrpO berei n

on this 26 th d y of Sep tember, 2 5.

nO)(J\ I"Il~E ..I. NOWJCKI
NO'",! Puhllc, Slttlo of NfIWVOr1!



SfP 29 Z005

Orenda Taylor
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" 05105 00013 ~
POWER OF ATTORNEY 2002.- 39

KNOWALL MEN B¥ lliESR PRESE.NTS: 11W. CounllyWide HomeLoans.[M. ("Coullll'yWide'1, ~ UlrpOl'aIion organlnd e .­
GXisllng klIldcrIlle IIws or NewYon whblu prllldplli offic4 loelllt.dD.l 4'00 Park GrpAAda.~SA91 302 \ /
does bro:by rnJke,COJ\Stituic and appointany 0CIl ofl~ CDtlowlng: \~. //

1. s.epbtfl C. Porter, £Jq.., or DavId Se,.bctd, E!q., IltDr11I:1" lWilh tile lur IiI'1Jl of BerrtL;t\rkeWI~~ ~;;;t
Frappier, L.L.}). ("Barrell Burke"), OfS~n Frlcdrlell, all Cfftployeeof BUll!U Burk \ ,

\\
Il.\ IltQmey~-In-flC4. 10 be-..lhorized to ac\.,do and ~to;m. indilllcflllllly. with jcint and sev~Qgu '. bGhalf0
wilh full power IUld IUthority lO DCI for it, io Its plKo and mild, Ul)' and 1111 IllWM 1lC~~!b..and
n«4SS"'Y.l'ropet'. or <:04vcnlent lD ~ dOflll IU /WI ss CowtUywldomJg/I[ GI'C<lu/d do ib6 l iifr1ili'enlJ and butnh<~
!he m.lIlters listed below perfonned III ronneellon with thb TnllnageRlent :llld~ C)( foc«~\lte. banll~i\l:y
gfJletllllt~on ITIlItItIS, 4Ild with the dlsJlO'ilion ofrnal estalo ~Id hy Countrywide:; \It" \ h
I . To eXecuted, to 1ISJign,lo sc!cno...ledge, to ~II. 10 dCllill~r alld to revok4~~

(I) Illy '&"~/lklnIIOUl.J1 or IIS$lgn a llo)to, RlOrtaage or deed 0 " 'or~~~ of JlJCh DOCe, mortg&gc ()(
deed oftnlSf 01 any mUtest 11ICfC6f; and ~

(b) any 10Dn or mortgage documenbn~ 10 ~ilIe ~ nl 0 0 X(opl :lD ass/c:nment of, a bid 10
putt:lwe real cslate all fCf«\cmIte sale, or any d~ 100 of an ; lOti

relOOIi..1of INSIOI and IIppoinlmcn! ot subm·~~lSUi~.e6tl~

2. Thls poweror Ittomoy shalt btl c:ffedive from Ib;-' e O~\lljon Dlil ,udl lillie as it a reVllk:od 10 wrillos by
CllluIlJ)'Wldc by I Notleo ofRc~ duly ex~ Ii Oflic of the Counly Clet1: of llle Cowuy in which tho
Property iJ loealed. R.e-vourion in 1M focgo:nS~l! clf«livc ~ any third party rclyins Olt thb Power of Anaro~ "
The rOVOCiIllon of sucb power of lItlornoyst.aIl OlllyafTO~lt1c pwtillS,w~ en endty, PCI'3Oll, IX individull1, named in
IIII}I revo~. and~11 001 Q~et or im~.l~~( 'l.Cdl{ty....~, or iodividlllli n011\l1ll>ed. ~ reveesticn ~all not
al\'t:ct IlSlY lIablltly hlllD)' war I"G5IJltfog fr trail OS 'liMe orlo 1M~vocallon.
" j/

3. By exercilO.of tlUs po~. Iltorneys~ fact or BarrCl(! l.- ,ball indemnifY Countrywide frolll all claims, damllllli:l. SUM,
pcnllitia or IIClions, lIIld from an. end~5C"costs III ~;';e- t« Illyclaims ap.inst, or lossu 01 liability of CounDywide
for illY C3u.sc Nislng 0Ilt of. ~t e~. default. Ibo ~ffbntwlco of. or !he negllsenr p~onnllllCe ot; IX will!ll1
m~dllCt regarding 1.ny Db ' of nc~ tills~emenl.

4. COWl(Yy\Y'dCl .lI&~ that A11Y dllrd receives a ropy of lJUs dlleurAe011Jl"Y act ullder il. RClVOCatIOll of this power l){

ttkHnoy b IlOt ef1ecti "to-.. d'rIrd- tho third P3l1Y reeeives aetlJal notlu of lhe rC'JoCltioc. Counttywlde 4gl'ellS [Q

lndctrtnlfy tile third ~IlIIfM.1IlllUf~ gaill~lllio tIlkd~b~ of l'1JUanec 00 thispowor of attorney.

S. The ltItomey-!
~gtIlt.

A ' ~
A~ ~

c__~,~/ ~S5
Countyof _:...?inJ2",,-,-,,~'::...- )

Ondlls...l.t..- d3y of 11!IU!HY . 2M2, befuc'e 1110,3 Notary Public of tba $lllie of persooally~«I, mown to
1Mto I!e IhG person \~ho$.e nante Is sllMcn'bed to thisPower of Aa.omey and robe II. Vice Pral4Cl11 of Countrywld.a HlHDC toM;, loc.,
~<l ulrnowkdgtdllW b~ o:c:eutcdlhh Po..... 0fI behalf of CoulllrywideHOlI»loans, Inc. ti>r the~ bercln COI\tain~

IN WITNESS WHEREOF, , b,yo ~Illle IIarId and official ~.
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F'E8 1 a2002

c1W--.1Ir- @
Filed for Record ip:
Collin county, MeY.1nney TX
HOIlON.bll? HEllen stal'nQs
Coll in County C]er~

O~ Feb 13 2002
At 81SSali

Doc/tlum : 2082- 01322&39

Recordinq/TypetPA li.Be
Receipt ": St24



05912 06662
PO\VER 0:11' ATIORNEY 2005-- 0059cc7

KNOW AU. r.IEN BY TlfESF. PRESENTS: That Colll\try'>\;de HOllie Loons Servicing LV C'Counttywioo"I, a corporation
orgnnized and existing uodc.c!helaws or TCXllS with us principal office located M 7105 COfPOr;J(C Drive, l'l;mo, Texas 75024 docs
hereby make, constitute and appoin t nny OIlC of Ihe [ollo\\;lIg:

I. St ephen C. Porter, Esq., 01' D3Vid&~yoold. Esq., attorneys w.itb t~ law firm of Barrett Burke Wibo<1 Casttc paJTm&
"" lippitT, ["LI'. ("Barrell nurl«: ''), t,.-lk'Clq· Hu,,,dl or Su~"n Stolt, cmplo)'L~s of Bllra'clt Burke;

ns <111MlC)'S-ln-facl. effective 2nd day (If luly, 2003. 10 be aUlhorized 10 1ICl, do and perform" indi'.'1duall)', wiul joi nt and several
311tlloOI)'. on behalf ofCountrywide wilt! full p<J\\'CT and runhorityro act for it, i ll its place and slc:Jd, M)' and all lawful nels, matters,
and things wkll.'iOCvct" requisite, OCCC.5Sl1ry, proper. or convenient to be done as lull as Ccunuywidc might or couid do itself for all
intents and purposes, with regard to IIJc mauers listed betow performed in connection witll the manllgement and pmsecution of
foreclosure, banknJjJlCY, evi ction, or general litigation mancrs, andwil11lhc dispcsiuon of teal estate held by Countrywide;

(e) removal of trustee and appointment of substitute trnJI\CC documents and w:tmtn\)'deeds,

(b) any loan or mortgage documents necessary to permit the assignn1Cll1 of, or to accept an
purchase real CKt31C: at a foreclosure sale, or any deed. or any rescission of any deed; and

Fil e d fo~ Re cord in :
Coll in Coun t y, c Ki nnuy IX
Hono ra bl o Br e nd a Tay lor
c e i n » Coun t y Cl erk

On 11 1 95 ;;a ilS
l1 t 3 :56 Dl'

I'IAY05zooS

Statecf :m..X...f,,,,S~ _
Coumy of TARRANT _

On lhi.~ -.::: day or_~---+-"r_--~ 20()S before me, It No~ Public of the Slate of TCXlIS, personally
appeared, Mkl'l2,eJD. Vestal, !a}lFvn ( - -+-il-tt-:·hose--' name is subscribed (0 this Power of Attorneyand to be a Vice
President of Countrywide HOI~ m,lcdgcd lhal he executed this Power00 behalf of Ceuntrywide Home
LoansServicingLP for tbe pu/1JOSl!S

4.

3.

2.

(a) any agreement to !.ell or assign II note, mortgage or deed of trust, aruilor:my assignment of such n
deed of InlSI Of any interest thereof;and

5. TIJc atlOOle:'i-ill·.fact, by ~ng Of acting under th i
agenL



Filud fOT Record i~: TX·
Collin County, ncKlnney
HOllo'l'able Brenda Taylo,\"
Collin County Cle-rl;

On MayaS 2005
At 3:56p11l

Doc/Hum ; 2e85- e0~~6G7

RecoTdin!l/Type:NI . 14. Be
Recei pt II: 18625

i"lAY 05 znos

Brenda Taytor

~
l\f"JclIacl D. Vestal, v-ee l're!ICJ'1nr

State of :mXAS )
Couetyof TARRANr )

On dIi.s ~ day of March 2005 before me, a Notal)' Public of the Stale of Tens. peISOn3l1)'
appeared, Michad D. VC:-s1-II-,-kn-Mi--11 ,..-lo,--:-~ - + r-\\"":·hose;-' name is subscribed to this POWel of Attorney and 10be a Vice
President of Countrywide Ho O\vJedged th,U he executed Ibis Power on behalfof Countrywide Home
LoansServicing LP for tbep.utjlcJSO~

Afld' 1't."(6ldinc rehtm 10:
!landl add", W,I",. e",110 D&iftn /I< fUw'''' LJ. .P.
1~ Surveyor IIhd . lIW,c 100
.. .1,,:..._ T ..__ "1i1lN1o I.

NOTE: The following Limited Power of Attorney is for Stephen C. Porter and David
Seybold, as attorneys with a law firm that was re-structured and is no longer referenced as
the law firm shown below. Nowhere in this Power of Attorney does it give either attorney
employment status as Vice President of Loan Documentation for Wells Fargo Bank, N.A.:
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I.IMlTEO /'OWER Of ATiORNIlY

'-5391 000661

KNOW AU. Mr.NBY11UiSI!PRllSnNTS, Th.1 Wdls P"SOIlomeMortgogc,loe.. hum:>de. <OIUllluttd 1II\1l0l'P0~
theg~udOl'S moh, (OOS/ilulc Itld 3Jl'llOi1\1 StqI"'" C. POTI~"'Es.... or Ilnld Styl>old, £"", AlIorncys wilh:Jllo Itw 111Mo\ 1i;r
Ilurkt. WUS<>lI. CbtIc Ollln".. F~~r.!-Lt". ("ltIrult Iluru"), 151l1lD Sun-ero," Boule''llrll, Ad4lfon.r ?SflOJ i",""id<r~1y DOl
joifttly, Iu !lUC:&l1d l.wf"loU''''''')'') in filet for, :mdin iii ""'JIC Il'ld ,,<'lid, and fur iii Ilk $-.dbenotil, f<lr.r <ltl ••mlJ<1Urily.ne! ,~_Iy

nCl:cuuy Itld llfIprIlpMle (oJ; . . '\

111cc~ec..t1lJ1'1, 3tlflO",l~~ ~<Hnllarul"'Ii\,"ry Qfb,~li.-bry'. NOll Milimy "mdavilJ .~ Ii.,..of ~ ~ Mol
"tJel'clnIll. tbuve-_l¢(\ prl1,d~'1l1llt(lria!.m$ubni,ll'..albct><:fldory (It ttrYldt.ll ajIr.m for tile b1"j/lcj.ily;-I~ to t~Scml.llY
V.._1>.!b1n one! $¢(j'ctary of 1I000S~ llI14 Urlwl Uevclc!p_IIOWJl\'~ J"OPtllltJ in wbic'b ¥Mllf15lit lOreclmcd teCtote41 Ii

2l-ccd ()r inwrc.d I>y the Dqntt,rc;Rl ofVct<nn> Affairs or Dep.rtme... of I[oo.;"g .nd Ud> Pc.....'l<>pmen\, rhe Oc<dt Bl>Il ISof
~neW !Jl;mst If,,,bm&ft",,,,,u e.-rjudUJl"lU IO.lIIc itttNl\r QII rnonpgc lC¥1I. in mutt! Weil~tgo HomeMon~ lk is bcJICfiC1'''Y..
of r«Qtd of tlle MortP.... )

Giving wd 1P""Iinl! lIllto.alclBllome)'(.}-ln-l\tel fullp.lW« a.nd .mhorily 10doahllcrf<rJn~ Ai ~.d llnd ""'_cr ""lui!1lC
.nd n«amyto bodQlllIto~_Jlllfh the~C u L'le~I~bovc·mmed niJ'll~otlld dt>~ irr-~I f etll. ",111 fuJIJIIYMl'J0(
,u'btliMIonIlld I'CfCJveatiOO,llcrcby <oofinn;o& a:r.d<:>lil}io3'" lh:lt ~nclpd'f ouci6.,yi CIa. "all I~ do Ie 10I>e <!<lri. by virtlle (If
Il>e.. p_l$, nlt limircd rcl\<ft' t'f AttomeysllallllOtl>ec~ lO~t prolIi Weill I" rso Ilomel~ito &Ie.. ftomndins 011
iu~...,.bctlAlflo.lrfJdseall of the ,;gJltund 'l'Ii",lcge. JIllR~ to II.rldc:fIlt...rthe !hi li m1lW PI>Wt:r of Auotm:y. The undersigJOCd
fully.cb."Wsu ...., tJ1\<kntl<lldJ rlut Solid itIOmO')iJ).i • .fiKl is being f .1lIItori111o .ppolltlht~.J • bu~ncu I" u·hi<lio heb~.
peeUlIltry in~esI • t""toe to <Ollduct (cmclo;wcs IlJrW.,11s 1':IfIlI110 OltPllf, •on 1\ (Of proflt I OIllllw a><clllll«l lndc~1

COIIflS<! retlf<ljog.~

~s IIIcat , I "" Ihe 1l>tJl dly "rI••wry2803.l>cfl'O'c~•• r.al>ry publicin llllIIlOr lhcSlilc of [mo.". (>efl.{""lly :t;>I'<'.tred
R..b...ll ~d rl(b'II" . wdc:r. "h01e n.mc; is signed 10 the forcgoing.;"ldwbokk_...\0 mc.lIclI1<r.'I<d,w bcl<!flI roeon lJoJstby!lul
sl\olllt,ll<int irifomle.tM the con!(YlluhcrtotJh~ <Uttited .heI~g """lJmrolU. AWI'.ll! Vit. r ...."'..1of Well, f"'l0 lie.....
Mo<lIOV. Inc~ "_wiIy fill the ..I of toUd <Crl'<'''-''''''...l ing it> uid ~:1C~y. 31 .COtetoUd.



APR 07 2tJOJ

Brenda Taylor

File~ fo~ Record i p:
Colli~ County, McKinney TX
Ilono'ti\ble FTentl~ Taylol'
Coll in County Clerl~

On Ap'l" 07 2C83
I\t 9:5eaGt

OoclNlIM : 2003- a061812

Reco~ding/Type;PA 11.09
Receipt N: 13~14

NOTE: This document was only recorded in Collin County, Texas and was not found in the
land records of Williamson County, Texas.
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ELECTRONICALLY RECORDED 201200135179
05/10/201202:54:50 PM POA 1/2

LlMTTL'D POWEROF ATTORNEY

KNOW ALl. MEN BY Ttl1'SE PRESENTS: Tbat Well! I'Mllo BllIIk N.A., bas made, consnnned fllkl appointed, and by these
pres¢nU does malee. coostitull: and appoint l,lllOnUU J. l'Jw<:k1cy. J<JeLoUlIo, hul (".cn'Cllu'. Craig Eddmu, lbydea lfodea, AlnlJldtr
Wotrr. Eries I ,uns, Juke V1ltlfrcal, MeMn SborteD, Nlekol.DJ McLcm9re, Crimna Camanfll, Adalll W_k, MJelad Bunl.J,
sammy Hood.. Skpbllie Grace , David RolllQtJl, Dayden Uoope.., Sdim Tab~eb. Mark EYIJr, Mlclad Gonu.la. Micbad Le,
Kmdall 'Vow, aDdJeJrrq Marlin of the firm of,BrIce. V20dtr liDdea &Wera id, p.e.,9441 LBl Free".y. Suitt 250, DaHu, TIC 15243
individually and not jolmly, iU tree and lawful attcrney in (3d for. and in its name. place iIIId sread,and for its 1I.'ICm6 benefit, for every act
cnstl>m:lriJy """ lt1lSOIIahly DCIleS'6ry and llpproprialCfir

The excclltiDll, adrnowle<!glllent, Jo:cocdUIg and delivery of Deeds til lhe Sec~ of veterans Affillrs, S~'Y of HOlL'iing and
Urban Development, Deeds to Federal NaliOfllll Mortgllgll Assocln ion, and Deeds to 1'cdcr81 Horne /..000Mcrtgage C.arpor;rtion. to
convey pwpertie.!l ill ",hitb the M~ ror~cl"""d secured a loon gUaflU\teed or in::urtd by the department of VetallllS Afr'lirs Of

\kp'4ltmcnt of Housmg md Urban Developmeat or where the owner of the loan is Federal National Mort~ Associllt fon or fedtlal
Home Loan MoctPf;~ Corporation, aDd Deeds :wd _iglllJlcnt of fcrcclcsure bids to the in"esror OJ] mor.gal:eloam in which Wells
FlI1llo Bank N.A. is rhebendku l'Yof rccord of the Molt,gagc.

Giy in~ and granting W1to said alt'Jrney..in.fllCt full power and authority to do and perform 31/ and every act MLllhing wbal$Oe''tf requi~lt.: aDd
nCCCS5aty to be done 10accomptish [he foregoing as m3 principlll abcve-named migh t 0( could do lIS if peNonall~' present, with fnll powersof
substirution and <e3orvalJon. hereby confirming and ratifying all L'lat w prlndpal '. 3ItOmcy in fut shall lawfuJJy do or cause to be done by virtue
of tbese presents. The IJI1dcrsig~ fillly aclnow[e"tts and undeuLlJUh thatsaid auorney.in.fact is being gzamcd authorit )' 10appoint himself or
u bwline1s in '.\Iili:h be has ~ pecuniary interest as trustee to C\'loduet tbn:clu~ur l:.\ [or Wells Fargo Bank NA on a for profit bll.\L< and has
consulted indcpo:ndcnt wunsc.1regarding:;.arne.

By exerciseofthis limitedpawtf. tlJc attomq{sJ -in-fact shall indcmnJfy Wells FargoDanI.:NA from.In c1aiml, demandJi. suiti, pcnallico or
acdOllS. and from aD amruIlmt Iosses, COSU lllId expensesfor any claimsagainst, or losses or liabilityof Wdlol Fargo Bank N.A. for iltIY canse ro
the exten t the seme arise out of, or resnh from, dd'l\Ult it! the performanceof. or !he negligent performaneeof, or willfulmisconductreglll'ding
llll)' obligltliOtl of Ihe31lonlcy(s)-in·fJ1et under tim power.

'ibis linlilo:d power of attorney shall he effective from the dste of execution hereof until December31. 2015 or such time IllI Wells FargoBank
~,.A. or i19 ~UCl:":'S<Jf revokes it.in writing.

IN WITNESSWHEREOF. Been. Mcnoolw ho::mmIo set bislbcrh3lldandseal tlIisR-tlh day 01: J\pri~ 2012.

STATE ('lF

COUNIYOi'

SCIl'I

York

Wells I'argo Bank NA ~~
Signed; [). ~
Printedname. BccR:M:n
Title: Senior Vice President

)
) 15.

)

This is to certify th.- OIl th;J.'i.m d;ly O( April, 2012, before me, 0 notary public: in ""d for the Stile ofSou1hCarolina. pctSQnlllly
~ppeJred Seetin MeoM, wbose lI3fDC is signed 10 the f{Jn:goirI: , and who is blown III me. acknowledged before meon this LI:l.y lhat slhc. beln!:
lnlooned of the contenrs thereat: sIOO execu ted tho foregoing documentas Senior Vice Presidcnr of Wd ls Fargo Sank NA. volurttu'J y for :md
as the d of s.1id corp lion, actin;; in said ClIflIClt)'. as afor'C$aid.

Given under my 11.md thlJ ii~ d.1y of Apl i110l2.

' 0 public iund for: S C.
My comm' iooC>.l'uo: '1-1 - ;161 "

Ret u r n t o Br i c e , Va nde r
Li n d e n & We r n ic k , P . C .
441 LBJ Fr e e wa y , St e 25 0

Da l la5 , Te xa s 7 524 3
A n : Mic k e y Wi l k i ns o n



STAllHW

CQl;.,..,TYOl'

)
) ft.

)

Thi. ii 10 oatil'y !lIM /loI1 o.;z'ilh dayofAprl, 201.2, ber-~ 1l1lOLlry Jlubl~ llIll11d for \heSt.k t;tf Sowhc.rcllna. pUSODaI1y
.sppemld Beena Monon,~ IlilIal<: lllip:d II>!he foIqDiag,. IIl1d~ Is tno.on (n me,. adnOWl2dgel1 bd'onll1>ll OIl !his~ !batWo, be;",
lofunncd orthc CQIlICl15 Ille:reo( ~ClXCc:U'lIld lho~d_1lS ScntorVice Pn:sldcmofWclls F"'1OBri N.II..,~llIDW'iJy I'« Ilftd
lIS I!lc3d of!<aid~.~m$lIldcJlptlOJly. a$ ~c1.

Gi•.,.. Wldu my lund this a'i/.~ of i\pIjl U)l2..

Return to Brice, Vander
Linden & Wernick, p.e.
9441 LBJ Freeway, Ste 250
Dallas, Texa3 75243
At~n: Mickey Wilkin~on

Filed and Recorded
OfficIal Public Records
John F. Warren, County Clerk
Dallas County, TEXAS
05/10/2012 02:54:50 PM
$20.00
201200135179

/) . './ /lJ-......' (~ .-

VJ
/

NOTE: This power of attorney only covers specific loans involving certain federal entities
insuring loans and does not appear to cover regular Wells Fargo Bank, N.A. assignments.
Also notice the date of April 24, 2012? What about all of the other powers of attorney
claimed by Taherzadeh giving him authority to assign deeds of trust and notes, as well as
appointing trustees (including himself)?

140 I P d g (~



2002-05085 00985
r.Q\VER OFATTORNE~

:!Cling under tbis appointment, assumes the fiduciary and other legal responsibilities of an

4,.

3.

2.

(c)

I. To executed, to Itssi&ll. to acknowtedgc, to seal, to deliver and 10 revoke

I. Stephen C. Porter, Esq., or [}aviiJSeybold, Esq., attornt )"!wllh the Iaw nrm of Bl1rr~tI Burke W
Frappier, L.l..P. ("Barrell Burke"), or SUSlUI Frlffirldl, an emr1loy«or Barrett n it, ;

(b)

(a) any agreement to sell or Douign n note, mortgllge or d cd 0

dew a r lO' s! or AllY interest thereof and

s,

) SS
CountY of )

On this_~daY of1J.ov~ ,2001, before me, a Notary Public oftlw: StOlll ofpersonally appeared, knowl1lO
RIC 10 be the person wl1ose.lIame is subscribed to Ihi. Power of Auorney and to be a Vice Presldem of Finl Horizon Horne Loan
Corporation, and acknowledged !hnl he executed Ihis Power QI1 behalf of First Horizon Horne !.C>3n Corporation for the purposes
herem COllla ined,

I,NOW ALl. MEN BY 1T1ESE I'nESENTS: Tn.," First Hortzon Home Loan Corpermion ("Finl Horizon"). a corpo
organizedand exi3ting under the laws of lQ!ltiS1l._S wilh its principal office located ~1.:"'~O!),O~O!-!I~~~L.Ji~i-_ _ --t'£

I RVI NG, TEXAS 75063 docs hereby make, consrhurc and appoim :lily one of the following:

..
- , -.,. ,I!'J wrrxassWHEREOF. I have sci me hand 300 orotinl St,ll

e''\: ANflEL.A 1V0000STO.~.1 l.lVCOo,l ' 51CN EXP!REs No!;!!)' Publlc,~~ .of
• I sePTEMBER 13.2004 . My cornm SIOIIexplres:~.......,-,-p...;;..+-_ '-- _

Rf'F/nG :R f'F/~



Rff/~3G;RFFk~

State of T~~ )SS

County of ' DAL.:Q\S )
On this~dOYOf~ .2001, before me, 3 NOlary Public of tbe Slateofpersomlly appeared, known to
me to be the pCl$OlI wnO$c name is subscribed II> lhi. Power of AltOmcy Md to be 11 Vice Presidenl of First Horizon HOllie Loan
Corporatlo ,,>d """",,"'go! "", he executed ,h;, Power 00 beh...liizon Horne ;"00 Corpnration ro< ,.....rposes
herein contained.

IN WITNESS WHEREOr-, I ha\'e sel me handal1llo(frcial .eaL . ""! . " ' "

(J. ANGELA woocsro» i------- -

I.lVCOMM1SSION€Xl'IRES I~~laJY Public. Stale of
SEPT~ABER , 3. 2004 My commlsslon e:'\pjTc5:_....u..l+L:::..~~.

After Recordflg Relum To:
8$tlGnBtilke Wltson Cas!Ie.Oaffin &Frappier, LL~.
15000SUlV&yot Blvd" Suite 100
Addison; TX ' 75001
Attn: ntIGServices

~.l'"\ 6.- l.C-\cL

JAN 1 5 2002

~~(i)

Fl~~d fo~ RecoTd in:
Collin Count.r' McKinney TX
Honorable He en StaTnes
Collin County Cle....k

On Jan 15 2ile2
Ai:; 9:4Ita~

Doc/Nu. I 2902- ae07633

RRcord'ing/Type:PA .' 11.89
R9C&1pt II: 16€.9

NOTE: The foregoing files were pasted into format to save on space. Notice that the power
of attorney covers the listed attorneys as members of the law firm in existence at the time"!
What about after the law firm ceased to exist and was restructured?
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OPINION OF COUNSEL

The purpose of land records, for centuries, has been to keep a transparent record of
ownership of land, so that government knows who to tax, and buyers and sellers of land are
confident that the sale of land is clear of encumbrances, and that the very large sums of money
paid for land are paid to the persons with the power to convey that land.

The MERS system threatens all three purposes.

WHAT IS MERS?'

It is important, for this discu ssion, to know what MERS is. MERS is more than just an
electronic database. Nwnerous court s have looked into the question. The Washington Supreme
Court wrote last year :

In the 1990s, the Mortgage Electronic Registration System Inc. (MERS) was established by
several large players in the mortgage industry. MERS and its allied corporations maintain a
private electronic registration system for tracking ownership of mortgage-related debt. This
system allows its users to avoid the cost and inconvenience of the traditional public recording
system and has facilitated a robust secondary market in mortgage backed debt and securities. Its
customers include lenders, debt servicers, and financial institutes that trade in mortgage debt and
mortgage backed securities, among others. MERS does not merely track ownership; in many
states, including our own, MERS is frequently listed as the "beneficiary" of the deeds of trust
that secure its customers' interests in the homes securing the debts. Traditionally, the
"beneficiary" of a deed of trust is the lender who has loaned money to the homeowner (or other
real property owner). ' "

MERS is an ineligible "'beneficiary' within the terms of the Washington Deed of Trust Act," if it
never held the promissory note or other debt instrument secured by the deed of trust.

Bain v. Metro. Mortg. Grp., Inc.. 175 Wn.2d 83,88, 110,285 P.3d 34; 2012 Wash. LEXIS 578
(Wash . 2012)

I From it's own presentations, MERS is:
• Electronic registry: Electron ic registry for tracking serv icing rights and beneficial
ownership interests in mortgage loans
• Mortgagee: MERS is the mortgagee in a nominee capacity for the beneficial owner of a
mortgage Joan in the land records
• Registration vs. Recording. MERS is not a system of legal record nor a replacement for the
public land records. Mort gages must be recorded in the county land record s
• M ERS is a tracking system. No interests are transferred on the MERS® System, only
tracked
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Translation: MERS is a scheme to avoid paying county recordation fees and avoid the
transparency of public records of ownership. In theory, it speeds up loan transactions and
allows more parties to loan money to banks to make home loans. However, the
"beneficiary" designation of MERS is of no value, and does not protect the lender.

In 2010, the Appellate Court in the New York wrote:

This matter involves the enforcement of the rules that govern real property and whether such
rules should be bent to accommodate a system that has taken on a life of its own. The issue
presented on this appeal is whether a party has standing to commence a foreclosure action
when that party's assignor-in this case, Mortgage Electronic Registration Systems, Inc.
(herein- after MERS)-was listed in the underlying mortgage instruments as a nominee and
mortgagee for the purpose of recording, but was never the actual holder or assignee of the
underlying notes. We answer this question in the negative.

Bank ofNew York v. Silverberg, 2010-00131 (Index No. 17464-08), Supreme Court, Appellate
Division, Second Department, NY (20 II):

Translation: A MERS transfer for recording purposes is insufficient to transfer the Note,
and does not grant the power to foreclose to the alleged MERS assignee.

The Kansas Supreme Court wrote in 2009 :

The mortgage instrument states that MERS functions "solely as nominee" for the lender and
lender's successors and assigns. The word "nominee" is defined nowhere in the mortgage
document, and the functional relationship between MERS and the lender is likewise not defined.
In the absence of a contractual definition, the parties leave the definition to judicial
interpretation.

What meaning is this court to attach to MERS's designation as nominee for Millennia? The
parties appear to have defined the word in much the same way that the blind men of Indian
legend described an elephant-- their description depended on which part they were touching at
any given time . Counse l for Sovereign stated to the trial court that MERS holds the mortgage "in
street name, if you will, and our client the bank and other banks transfer these mortgages and
rely on MERS to provide them with notice of foreclosures and what not." He later stated that the
nominee "is the mortgagee and is holding that mortgage for somebody else ." At another time he
declared on the record that the nominee "is more like a trustee or more like a corporation, a
trustee that has multiple beneficiaries. Now a nominee's relationship is not a trust but if you have
mult iple beneficiaries you don't serve one of the beneficiaries you serve the trustee of the trust.
You serve the agent of the corporation."
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Counsel for the auction property purchasers stated that a nominee is "one designated to act for
another as his representative in a rather limited sense." He later deemed a nominee to be "like a
power ofattomey."

The legal status of a nominee , then, depends on the context of the relationship of the nominee to
its principal.

Th e relationship that MERS has to Sovereign is more akin to that of a straw man than to a party
pos sessing all the rights giv en a buyer. A mortgagee and a lender have intertwined rights that
defy a clear separation of intere sts, especially when such a purported separation relies on
ambiguous contractual language. The law generally understands that a mortgagee is not distinct
from a lender: a mortgagee is "[o]ne to whom property is mortgaged: the mortgage creditor, or
lender." Black's Law Dictionary 1034 (8th ed. 2004). By statute, assignment of the mortgage
carri es with it the assignment of the debt. K.S.A. 58-2323. Although MERS asserts that, under
some situations, the mortgage document purports to give it the same rights as the lender, the
document consistently refers only to rights of the lender, including rights to receive notice of
litig ation, to collect payments, and to enforce the debt obligation. The document consistently
limits MERS to acting "solely" as the nominee of the lender.

Landmark Nat'l Bank v. Kesler, 289 Kan . 528, 536-540 (Kan . 2009) (emphasis added)

Translation: MERS' status as "nominee" gives it no rights.

The Missouri Court of Appeals wrote in 2009:

"When the holder of the promissory note assigns or tran sfers the note, the deed of trust is also
transferred. George v. Surkamp , 336 Mo. I, 76 S.W.2d 368, 371 (1934). An assignment of the
deed of trust separate from the note has no "force." ld . Effectively, the note and the deed of trust
are inseparable, and when the promissory note is transferred, it vests in the tran sferee "all the
interest , right s, powers and securi ty conferred by the deed of trust upon the beneficiary therein
and the payee in the notes." St. Louis Mutual Life Ins. Co. v. Walter, 329 Mo . 715,46 S.W.2d
166, 170 (1931).

When it assigned the deed of trust, MERS attempted to transfer to Ocwen the deed of trust
"together with any and all notes and obligations therein described or referred to, the debt
respectively secured thereby and all sums of money due and to become due ." The record reflects
that BNC was the holder of the promissory note . There is no evidence in the record or the
pleadings that MERS held the promissory note or that BNC gave MERS the authority to transfer
the prom issory note. JvlE RS could not transfer the promi ssory note; therefore the language in the
assignment of the deed of trust purporting to transfer the promissory note is ineffective. Black v.
Adri an, 80 S.W.3d 909, 914-15 (Mo. App. S.D. 2002) ("[A]ssignee of a deed of trust or a
promissory note is vested with all interests, rights and powers possessed by the assignor in the
mort gaged property").
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MERS never held the promissory note, thus its assigrunent of the deed of trust to Ocwen separate
from the note had no force. See George, 76 S.W.2d at 371. St. Louis Mut. Life fns . Co., 46
S.W.2d at 170.

As Ocwen holds neither the promissory note, nor the deed of trust, Ocwen lacks a legally
cognizable interest and lacks standing to seek relief from the trial court. See Scott, 235 S.W.2d at
374. The trial court was without jurisdiction to grant Ocwen its requested relief, and did not CIT

in granting summary judgment in Bellistri's favor .

Bellistri v. Ocwen Loan Servicing, LLC, 284 S.W.3d 619, 623-624 (Mo. Ct. App. 2009)

Translation: MERS transfers arc ineffective to transfer the Note.

The Nebraska Supreme Court wrote in 2005:

MERS is a private corporation that administers the MERS System, a national electronic registry
that tracks the transfer of ownership interests and servicing rights in mortgage loans. Through the
MERS System, MERS becomes the mortgagee of record for participating members through
assignment of the members' interests to MERS. MERS is listed as the grantee in the official
records maintained at county register of deeds offices . The lenders retain the promissory notes,
as well as the servicing rights to the mortgages. The lenders can then sell these interests to
investors without having to record the transaction in the public record. MERS is compensated for
its services through fees charged to participating MERS members.

Mortgage £lec. Reg. Sys., Inc . v. Nebraska Depart. ofBanking, 270 Neb. 529, 530, 704 N.W.2d
784 (2005).

Translation: MERS is a mechanism for bypassing the official recording system .

In summary, we can say that COlI!1S across the country have identified MERS as a mechanism
for bypassing official county recording systems which is of dubious legality and dubious effect,
which is opaque rather than transparent, and that may lead lenders and borrowers alike to believe
that ownership of notes and real property are owned by parties who are not the actual lawful
owners.

In short, Wall Street is playing fast and loose with the title to land in an effort to cut out the
counties and make a fast buck. Your government is being deprived of lawful fees, and your real
estate records are being sabotaged.

The integrity of the Texas public land records and their accuracy and reliability are of
fundamental and critical importance for innumerable reasons. Texas public policy and
jurisprudence has long held that property records should be open and accessible to the general
public.
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There is currently a conflict between what MERs does in secret through its electronic database
and the need for accurate accessible and current property records. MERs has made a deliberate
effort to make property records more opaque and less transparent, which has muddled the
property records and made thousands of the records less reliable. This audit report highlights
many of the most pressing issues that are presented when clear records of title are not
maintained. There is currently pending a good deal of litigation regarding these practices for the
purpose of protecting homeowners against fraudulent foreclosures and protecting title to the
homeowners' properties.

Current Texas jurisprudence is largely unsettled on the MERs issues. The Texas Supreme Court
has not ruled on the authority of MERs to make these secret transfers and assignments between
its member banks. The question of MERS' authority to transfer has not been squarely presented
and ruled upon in Texas in the same way that Washington, Kansas, Nebraska, New York
Massachusetts and Missouri have. Likewise, the various Texas-based federal courts have not
consistently ruled on the authority of MERS. Foreclosure mills and TARP banks are spending
enormous amounts of money in order the bolster and strengthen the MERS system and to pass
laws to support MERs' authority to make these transfers as a book entry system.

These assignments still seem to run directly contrary to the Texas Recording Statute, Local
Government Code 192.007, which requires that assignments after the Deed of Trust be recorded
in the county property records'

There are some other Texas statutes applicable to the foreclosure problems. Texas Government
Code §51.903, which was enacted in response to "patriot" filings in property records, may be
applicable to some filings. Additionally, Texas Civil Practices and Remedies Code Chapter 12,
which provides civil penalties for "rnakjing], us[ing] or present[ing]" false claims against an
interest in real or personal property, may provide some civil relief. CPRC 12 parties with
standing include property owners, the Texas Attorney General, and the Williamson County
district and county attorneys.' Beyond that, criminal sanctions may be available under Texas
Penal Code 37.01(2).

2 Sec. 192.007. RECORDS OF RELEASES AND OTHER ACTIONS. (a) To releasetransfer,
assign, or take another action relating to an instrument that is filed, registered, or recorded in the
office of the county clerk, a personmust file, register, or record another instnunent relating to the
action in the same manner as the original instrument was required to be filed, registered, or
recorded.

3 Sec. 12.003. CAUSE OF ACTION. (a) The following persons may bring an
action to enjoin violation of this chapter or to recover damages under this chapter:

(I) the attorney general;
(2) a district attomey;
(3) a criminal district attorney;
(4) a county attorney with felony responsibilities;
(5) a county attorney;
(6) a municipal attorney;
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In 2003, at the behest of foreclosure mille Barrett Daffin and various industry lobbyists, the
legislature enacted changes to the Texas Property Code, inserting §51.0001 , with the intent of
"fixing" the Texas Property Code to allow MERS to susbstitute for the actual owners and holders
of Notes and Deeds of Trust. However, the "fix" was inadequate.

Sec. 51.0001. DEFINITIONS. In this cbaRter:
l I) "Book entry system" means a national book entry system for registering a beneficial interes
in a security instrument that acts as a nominee for the grantee benefici!!!Y.t owner. or hold~r 0

the sccuri~ instrument and its succc sors and assigns

(4) "Mortgagee" means:
(A) the rantee, beneficiary, owner, or holder of a security instrument;
(B) "a book ent rY. ~ tem; or
(C) if the security interest has been assigned of record, the last person to whom the security
interest has been assigned of record.

However, as explained in detail by federal Judge McBryde in McCarthy v. Bank of
America, 201J u.s. Dist. LEXIS 147685 (N.D. Tex. 2011), that definition change is inadequate to
allow MERS assignees to foreclose, or, presumably, to transfer Notes and title .
inherent in the procedural steps outlined in the Texas Property Code is the assumption that
whatever entity qualifies as a 'mortgagee' either owns the note or is serving as an agent for the
owner or holder of the note ; and, the statute assumes that when a foreclosure is conducted by
someone other than the owner or holder of the note, the person conducting the foreclosure will
be acting as agent or nominee for the owner or holder.

Mctlarthy. No. 4:11-CV-356-A, 20ll u.s. Dist. LEXIS 147685. at *10-11.
Former Texas Supreme Court Justice, now federal Judge Xavier Rodriguez has expressed
agreement with Judge McBryde's decision, in Millet v J.P. Morgan Chase 2012 U.S. Dist,
LEXIS 40890, at 11-12 (W.D. Tex. March 26, 2012).4 So, we can say with some certainty that
the MERS model was not entirely vindicated by the 2004 amendments, and that MERS authority
is dubious.

I have represented homeowners in hundreds of hearings and trials regarding homeowner
defense, foreclosure and eviction. In my experience, the rul ings of the Courts in the issues of
title, possession and transfer have not been entirely consistent, and have changed over time.

(7) in the case of a fraudulent judgment lien, the person against whom the judgment is
rendered; and
(8) in the case of a fraudulent lien or claim against real or personal property or an interest in
real or personal property, the obligor or debtor, or a person who owns an interest in the real or
personal property.

4 Judge Sam Sparks of the Austin federal Court has declined to follow that precedent, though his
decisions in t.h,is area are currently on appeal. ,
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Some courts are notably more hom eowner-friendly, and others are notably more bank and
MERS-friendly.

The law, as is often the case, is not entirely settled. Who the judge is matters.
Fundamentally, we have here a failure by MERS and the banks to follow the law -failure

to properly assign Deeds of Trust, failure to properly transfer Notes, failure to properly appoint
trustees, failure to properly provide notice to homeowners, and , finally , and perhaps most
importantly for the accuracy and transparency of County Property Records and for the fiscal
health of the County Government- at the very least a failure to follow the Texas Recording
Statute, thereby denying Williamson County and other counties around the state of millions of
dollars in revenue.

In the opinion of the undersigned, the errors and omissions identified by the Auditor are
real and serious.

Yours,

David Rogers
State Bar No. 24014089
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Appendix:

The Building Blocks of MERS

I. INTRODUCTION TO MERS

What is MERS?

History:
In 1991, an Inter Agency Technology Task Force (lAT) comprised of representatives from
Mortgage Bankers Association (MBA), Fannie Mae, Freddie Mac and Ginnie Mae began
evaluating the potential for an industry-sponsored central repository to electronically register and
track ownership of mortgage rights. Two years later, in 1993, a White Paper was published that
concluded that a book entry system had tremendous potential to reduce costs associated with
trans ferring mortgage rights. In July 1994, it was decided that the MERS project should be
funded and developed. The MBA played a key role in keeping MERS on track until MERS
incorporated in October of 1995. MERS became operational in April 1997. However, it was not
smooth sailing as forecasted, and much more work needed to be done to become the successful
company MERS is today. One critical change to the original MERS structure was becoming a
privately held stock corporation in 1998 as well as moving to a two-tiered corporate structure,
MERSCORP, Inc. and Mortgage Electronic Registration Systems, Inc. MERS constantly strives
to serve our members and the industry better by creating new and innovative products. Two
additions to our product line are MERS ® Commercial and the MERS® e-Registry. Each went
live in 2003 and 2004, respectively. MERS® Commercial is specifically designed to bring the
benefits of the MERS ® System to the CMBS marketplace, by eliminating the repurchase risk
and costs associated with preparing, recording, and tracking assignments. MERS ® e-Registry is
a system of record that identifies the owner (Controller) and custodian (Location) for registered
eNotes. It allows lenders to register Notes electronically, and provides greater liquidity,
transferability, and security in the creation and transfer of Notes.

Corporate Structure:

MERSCORP, Inc. is currently owned by 25 companies, including Fannie Mae, Freddie Mac, the
Mortgage Bankers Association of America, the American Land Title Association, First
American Title , Stewart Title , MGIC, PMI , Chase, CitiMortgage, Countrywide, Merrill Lynch ,
SunTrust and various other mortgage companies. A complete list can be found on the MERS
Corporate Website, www .mcrsinc.org. MERSCORP, Inc. is the operating company that owns
and operates theM ERS@ System. It is a national electronic registry system that tracks the
changes in servicing rights and beneficial ownership interests in mortgage loans that are
registered on the registry. It is also the parent company of Mortgage Electronic Registration
Systems, Inc., a bankruptcy remote corporation whose sole purpose is to be the mortgagee of
record and nominee for the beneficial owner of the mortgage loan. This two-t iered structure is
approved by the three major rating agencies: Standard & Poor's, Moody's, and Fitch.
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The rating agencies have eliminated the requirement to have an assignment to a securitization
trustee prepared and recorded when MERS is the mortgagee of record. MERS registered loans
have been included in rated securities issued by Lehman Brothers, Bank of America, RFC,
Countrywide, Bank One and Wells Fargo.

Governing Documents:

Each Member of MERS enters into a Membership Agreement with MERSCORP, Inc. This
Agreement consists of a Membership Application signed by the Member and incorporates the
Terms and Conditions, the Rules of Membership and the Procedures Manual. All documents can
be downloaded from the MERS web site: \yww.mcrsin~ : Qrg.

Basic MERS:

• Recording versus Registration. The security instrument is RECORDED in the applicable
county land records. The mortgage information is REGISTERED on the MERS® System. The
mortgage, deed of trust or assignment to MERS must be recorded in the land records in order to
perfect the mortgage lien. Registering the mortgage loan information on the MERS® System is
separate and apart from the function that the county recorders perform.

• Transfers of Mortgage Interests versus Tracking the Changes in Mortgage Interests:

No mortgage rights are transferred on the MERS® System. The MERS® System only tracks the
changes in servicing rights and beneficial ownership interests. Servicing rights are sold via a
purchase and sale agreement. This is a non-recordable contractual right. Beneficial ownership
interests are sold via endorsement and delivery of the promissory note. This is also a non­
recordable event. The MERSt!D System tracks both of these transfers.

MERS remains the mortgage lien holder in the land records when these non-recordable events
take place. Therefore, because no recordable event is taking place, there is no need for any
assignments to be recorded. It is not true that the non-recordable events that are tracked on
MERS are really electronic assignments.

If in fact servicing is sold to a non-~1ERS member, then a paper assignment is generated because
the mortgage lien will need to be transferred to the non-MERS member. MERS cannot remain
holding the mortgage lien for a non-~1ERS member.

I-low Does MERS Become the Mortgagee of Record?

This occurs in one of two ways, either by an Assignment to Mortgage Electronic Registration
Systems, Inc . (MERS) or by MERS being named as the Original Mortgagee of Record (MOM) .
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Using Assignments:

This is typically used with seasoned loan bulk transactions or is used when the originator is not a
MERS member, but is selling to a MERS member who requires the originator to assign the loan
to to MERS. The assignment is recorded in the local county land records making MERS the
mortgagee of record. The MERS member registers the mortgage on the MERS® System. No
further assignments are needed if the servicing rights are sold from one MERS member to
another MERS member because the mortgage lien remains with MERS.

Original Mortgagee of Record:

In 1998, it was determined that recording an assignment to MERS is not the only way that
MERS can become the mortgagee. The concept of MERS as Original Mortgagee (MOM) was
developed . It involves naming Mortgage Electronic Registration Systems, Inc. (MERS) on the
mortgage as the mortgagee in a nominee capacity for the Lender, who is the promissory note
owner.

At the time the loan is closed, MERS is named as the mortgagee as nominee for the originating
lender, its successors and assigns. The originating lender is named as the payee on the
promissory note. The loan is registered on the MERS® System and the mortgage is recorded in
the local county land records. Fannie Mae and Freddie Mac made changes to the Uniform
Security Instrument to accommodate MERS as Original Mortgagee (MOM). Fannie Mae,
Freddie Mac, the Department of Veteran's Affairs, Department of Housing and Urban
Development, Federal Home Loan Bank System, State of New York Mortgage Agency
(SONYMA) and California Housing Finance Agency have approved the use of MOM.

Three principal changes were made:

o To ensure that the note and mortgage are tied together, MERS is named in a nominee
capacity for the Lender, because the Lender is named on the note .

o It is made clear that the Borrower in the granting clause grants the mortgage to MERS .
o Language was added to make clear that MERS as the mortgagee has the power to foreclose
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE

UNITED STATES OF AMERICA

v.

LORRAINE BROWN

CASE No. 3:12- Cr-198 -J-2S

•

AMENDED AFFIDAVIT AND REQUEST FOR RESTITUTION

I, John L. O'Brien, being sworn, depose and say :

1. 1am oflegal age and a citizen of the United States.

2. Since 1977, 1have been the duly elected Register of Deeds for the Commonwealth of
Massachusetts Southern Essex District Registry of Deeds, Salem, Massachusetts,
www.salemdeeds.com.

3. The Southern Essex District Registry of Deeds (hereinafter, Southern Essex Registry)
was established pursuant to Massachusetts General Laws, Chapter 36, Section 1.

4. The Southern Essex Registry records documents concerning title to all real property
located in the Southern Essex District of Essex County, Massachusetts. This includes the
municipalities of Amesbury, Beverly (Beverly Farms, Prides Crossing), Boxford,
Danvers, Essex, Georgetown, Gloucester (Magnolia), Groveland, Hamilton, Haverhill
(Bradford), Ipswich, Lynn, Lynnfield, Manchester-By-The-Sea, Marblehead, Merrimac,
Middleton, Nahant, Newbury (Byfield), Newburyport (Plum Island), Peabody, Rockport,
Rowley, Salem, Salisbury, Saugus, Swampscott, Topsfield, Wenham, and West
Newbury.

5. Any Register of Deeds has a fiduciary duty to the residents of the jurisdiction that the
Registry serves, as well as to members of the public at large. All of these rely and should
be able to rely on the Register's efforts , supervision, and oversight in assuring,
maintaining, and promoting the integrity, transparency, accuracy, and consistency of a
Registry's land records.

6. In the Commonwealth of Massachusetts, furthermore, Registers of Deeds are elected
officials. So Massachusetts Registers of Deeds also have the public responsibility of
protecting the integrity of the documents evidencing title to their constituents' homes.

7. ram filing this Affidavit and Request for Restitution ("Affidavit ") in order to carry out
my fiduciary duty as Register of Deeds and my responsibility to my constituents.
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8. On or about November 13, 2012, Defendant Brown pleaded guilty to one count of
Conspiracy to Commit Mail and Wire Fraud in violation of \ 8 U.S.C. §371 ( "Plea
Agreement "). This count is Count One of the Information in the case captioned above
("Information").

9. Count One of the Information charges that Defendant Brown was the founder of a firm
named DocX LLC (hereinafter "DocX"). In or about mid-2008, DocX became a
subsidiary of LPS Document Solutions (hereinafter, "LPS"). Defendant Brown became
President and Senior Managing Director of LPS. This Affidavit refers to the two firms as
"DocXlLPS."

IO. Count One further charges that services provided by DocX ILPS for Residential
Mortgage Servicers included assistance in creating and executing mortgage-related
documents. DocXJLPS then filed these documents throughout the United States with such
local Registries of Deeds as the Southern Essex Registry.

11. Count One in addition charges that, beginning in or about 2005, employees of DocX, at
the direction of Defendant Brown and others, began executing a scheme and artifice to
defraud by directing DocXJLPS employees to forge and falsify signatures on documents,
primarily related to residential mortgages, which Defendant Brown and others had been
hired to file with Registries of Deeds nationwide.

12. The mortgage-related documents on which DocXJLPS employees forged or falsified such
signatures included purported Assignments ofMortgages, which purportedly transferred
the ownership interest in mortgage-backed notes; purported Lien Releases, which
purportedly evidenced payment in full of mortgage-backed notes; and Affidavits
concerning lost notes and lost assignments. Information, para. 4.

13. Massachusetts law classifies the crime of forgery as a felony. The felony of forgery
carries a maximum sentence of 10 years imprisonment Massachusetts General Laws,
Chapter 267, Section 1.

14. Massachusetts law also classifies the separate crime of uttering a forgery, e.g., by filing a
forgery with a Registry of Deeds, as a felony. The felony of uttering a forgery also carries
a maximum sentence of 10 years' imprisonment. Massachusetts General Laws, Chapter
267, Section 5.

15. The Southern Essex Registry is one of the Registries of Deeds with which DocX/LPS
filed forged or falsi fied mortgage-related documents. The Southern Essex Registry has so
far identified 10,567 mortgage-related documents filed with it by DocXJLPS.

16. Exhibit A to this Affidavit. for illustration, is a copy of a Mortgage Release, Satisfaction,
and Discharge, dated 12/30/2004; purportedly signed by "Linda Green, Vice President,
Loan Documentation" and by "Jessica Leete, Vice President, Loan Documentation;"
bearing the legend, "When recorded return to: DOCX, LLC, 1.211 ALDERMAN DR.,
SU IT E 350, ALPH ARETTA, GA 30005; " and recorded by the Southern Essex Regi stry
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on Oli05/200S. This is within the period from on or about 2005 to on or about October
2009 to which Defendant Brown pleaded guilty.

17. In Exhibit A, furthermore, "Linda Green" and "Jessica Leete" are both on McDonnell
Property Analytics' 0611212012 list of known "Robe-sign" names verified by Certified
Fraud Examiner Marie McDonnell and appearing at:
http://www.salemdeeds.com/robositelpdf/robosigners.pdf

18. Ms. McDonneIl is an expert Mortgage Fraud and Forensic Analyst with a quarter-century
of experience in transactional analysis, mortgage auditing, and mortgage fraud
examination. She is President of McDonnell Property Analytics. For Ms. McDonnell's
expert quali fications, see the Affidavit ofMarie McDonnell ("McDonnell Affidavit "), also
filed in the above-captioned case, Paras. I - 10.

19. Exhibit B to this Affidavit, for illustration, is a copy of an Assignment ofMortgage, dated
01/0312008; purportedly signed by "Pat Kingston, Vice President," and by "Witness:
Korell Harp;" bearing the legend "When recorded return to: DOCX, LLC, 1211
ALDERMAN DR., SUITE 350, ALPHARETTA, GA 30005;" and recorded by the
Southern Essex Registry on 0 I1ll/2008. This is within the period from on or about 2005
to on or about October 2009 to which Defendant Brown pleaded guilty.

20. In Exhibit B, furthermore, "Pat Kingston" and "Korell Harp" are both on McDonnell
Property Analytics' 06/1212012 list of known "Robe-sign" names verified by Certified
Fraud Examiner Marie McDonnell and appearing at:
http://www.salemdeeds.comlrobositelpdtJrobosigners.pdf.

21. Exhibit C to this Affidavit is a DVD containing digitized copies of all 10,567 documents
identified so far as hav ing been prepared by DocXlLPS and filed, either directly or via
U.S. Postal Service, a private or commercial interstate carrier, or electronically, with the
Southern Essex Registry. These documents recite, on their face , their connection with
DocXlLPS.

22 . Defendant Brown pleaded guilty to a scheme or artifice to defraud extending from "From
in or about 2005 through in or about October 2009 . . . " Information. Para. 7. The
10,567 DocX/LPS documents filed with the Southern Essex District date nonetheless
from in or about 1998 to in or about 2011. This is both before and after the time period of
the scheme or arti flee to defraud to which Defendant Brown pleaded guilty.

23. Certified Fraud Examiner Marie McDonnell has studied a sample ofthe DocXJLPS
documents filed with the Southern Essex Registry outside of the time period to which
Defendant Brown pleaded.

24. The "McDonnell Affidavit " sets forth Ms. McDonnell's expert determination that these
additional DocXJLPS documents exhibit the same invalidities due to forgery and
falsification as the DocX/LPS documents recorded in the Southern Essex Registry from
in or about 2005 through in or about October 2009, the period of the scheme or artifice to
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defraud to which Defendant Brown pleaded guilty. McDonnell Affidavit. Section,
Lorraine Brown. DocX LLe and LPS.

25. All of the DocXlLPS documents recorded in the Southern Essex Registry from in or
about 1998 to in or about 2011 accordingly either corrupt, or call seriously into question,
the integrity, transparency, accuracy, and consistency of the Southern Essex Registry's
land records on which families, lenders, and title companies rely now, and will rely for
decades to come, to determine whether sellers have, and purchasers can take, clear title to
family homes. The Southern Essex Registry is therefore a victim of the scheme and
artifice of Defendant Brown and others to defraud.

26. A forensic audit in 2011 of 565 Assignments ofMortgage that the Southern Essex District
recorded in the year 2010 indicates that such corruption must necessarily extend well
beyond the 10,567 admittedly or presumably false or fraudulent DocXlLPS documents
that are at present recorded in the Southern Essex District.

27. In January of2011, in my capacity as Southern Essex Register of Deeds, I commissioned
credentialed Certified Fraud Examiner Marie McDonnell to conduct an audit testing the
integrity of the land recordation documents on file with the Southern Essex District.

28. The Attorney General's Office of the Oregon Department of Justice (Oregon DOl) has
also recognized Ms. McDonnell's expert qualifications. For testimony prepared for the
Oregon Attorney General before the House Interim Committee on General Government
& Consumer Protection, November 19, 2011, the Oregon 001 staff used a list of names
used in "Robe-signing," developed and verified by McDonnell Property Analytics, Ms.
McDonnell's research and litigation support firm. The Oregon DO] staff's review, using
this list, of roughly 400 mortgage deed assignments and foreclosure notices filed since
2008 in Deschutes County, Oregon, confirmed that at least 24 of the 85 individual names
on the McDonnell Property Analytics list as of that time of names used in "Robo­
signing" appeared on signature lines of documents filed with Deschutes County.

29. I requested Ms. McDonnell's audit due to my concern about representations by Mortgage
Electronic Registration Systems, Inc. ("MERS") that, if its member banks recorded their
Assignments ofMortgage and other mortgage-related documents with MERS, rather than
with such local, public Registries of Deeds as the Southern Essex Registry, they could
avoid the local Registries' per-document recordation fees.

30. I was furthermore concerned about how the so-called "Robe-signing' or forgery scandal,
featured in a 60 Minutes expose on the subject that included "Robe-sign" name "Linda
Green ," might affect the real property records on file with the Southern Essex District.

3 1. A true and COITet.i copy of Ms. McDonnell's resulting Report, entitled Forensic
Examination OfAssignments a/Mortgage Recorded During 2010 In The Southern Essex
District Registry OJ Deeds. is available on the Southern Essex Registry's web site at
http://www.salemdeeds.comJpdflAudit.pdf

32. M . McDonnell accepted this engagement on a QIQ !LonQ basis because o f a) its high and urgen t
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value to the public trust; b) to educate the 50 state Attorneys General, who were then attempting
to resolve fraudulent foreclosure practices via a settlement with large banks; and c) to give
consumers some guidelines for researching the Public Records to detect both invalid documents
in the Public Records, and gaps in chain of title that needed to be addressed. Ms. McDonnell also
wanted to prove the concept that Registries of Deeds across all counties and jurisdictions in the
United States must have their records audited similarly to ensure the integrity of all title­
ownership-related transactions filed on their respective Public Records.

33. This audit's scope was: Every Assignment ofMortgage during the year 2010 that the Southern
Essex Registry's automated Grantor/Grantee index showed was recorded either to, or from, three
of the nation's largest banks: JPMorgan Chase Bank, N.A. (147 Assignments); Wells Fargo
Bank, N.A. (278 Assignments); and Bank of America, N.A. (140 Assignments).

34. Ms. McDonnell accordingly examined a total of 565 Assignments ofMortgage. This
required inspecting approximately ~OO 3,000 documents to analyze 473 unique
mortgages.

35. Ms. McDonnell's results, conclusions, and findings include the following:

a She could trace current ownership for only 287 of 473 mortgages (60%).
b. 46% and 47% of mortgages were either registered privately with MERS or

were owned by the Government Sponsored Enterprises (i.e., Fannie Mae,
Freddie Mac, Ginn ie Mae), respectively. Typically, ownership of these
mortgages is highly obscure.

c. 37% of mortgages were securitized into public trusts (as opposed to
private trusts), which are typically more discoverable through use of
forensic tools and high cost, subscription-based databases.

d. Only 16% of all Assignments examined were valid.
e. 75% of all Assignments examined were invalid; an additional 8.7% were

questionable (required additional data).
f. 27% of the invalid Assignments were fraudulent; 35% were "Robo­

signed," that is, forged; and 10% violated the Massachusetts Mortgage
Fraud Statute of2010.

g. 683 Assignments were missing.

36. Ms. McDonnell's forensic audit of the 565 Assignments 0.[Mortgage filed in the Southern
Essex Registry in the year 2010 by lPMorgan Chase Bank, N.A., Wells Fargo Bank,
N.A., and Bank of America, N.A. thus demonstrated that corruption to the Southern
Essex Registry's land recordation system reaches far beyond the specific records initially
identified for audit.

37. It is accordingly clear that the 10,567 identified DocXILPS documents must also have
corrupted additional Southern Essex Registry records to a material extent.

38. False or fraudulent DocXJLPS documents are null, void, and of no legal effect. Each such
false or fraudulent document consequently clouds the validity of every subsequent real
property transaction that relies on it for a valid chain of title to the home that it concerns.
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• Each such false or fraudulent DocXJLPS document thus affects the validity of all
subsequent transactions concerning the real property in question, as well the validity of
the documents evidencing these transactions. This is so even though a bank, company, or
firm other than DocXJLPS may have created these additional documents and recorded
them in the South Essex Registry.

39. Only a forensic audit of all 10,567 identified DocXJLPS documents filed with the
Southern Essex District can determine the actual extent of this corruption, and therefore
identify the full extent of the corrective documentation needed to repair it

40. In order to restore the integrity of the land title documents in the Southern Essex
Registry, however, it is essential to ascertain as specifically as possible the scope of the
damage that "Robe-signed" documents have done. I have therefore asked Ms. McDonnell
to design an audit of a sample of the approximately 5,963 DocXJLPS documents recorded
by the Southern Essex Registry during the time period that Defendant Brown's guilt plea
covers. The purpose of such an audit is in order to ascertain, to the maximum degree
possible, the full extent of the necessary repair. This would yield statistics on the types
and numbers of additional documents ordinarily necessary to repair gaps in the chain of
title. I therefore asked her to sample 1,000 DocXILPS documents, in the approximate
ratio of the most common documents, Discharges ofMortgage (approximately 80% ­
85%) to Assignments ofMortgage (15% - 20%), in the universe of5,693 DocXJLPS
documents filed during the period of the scheme ot artifice to defraud to which Defendant
Brown pleaded guilty. A forensic audit on these lines would reveal the scope of
subsequent damage to the various chains of title of which each of these 1,000 documents
forms a part.

41. The Southern Essex Registry will then seek proposals for conducting such a forensic
audit.

42. Such an audit would provide a reliable determination, to a high degree of probability, of
the scope of the remedial documentation that will need to be prepared and recorded to
restore the integrity of land title documentation both in the Southern Essex Registry, as
well as in Registries of Deeds nationwide in which fraudulent DocXlLPS documents
have been recorded. It is worthy of note that Homeowners may be current on their
mortgage payments, yet be unaware of gaps in their chain of title due to "Robe-signing,"
the use of MERS for recording Assignments ofMortgage, or related reasons.

43. Ms. McDonnell 's methodology and her expert estimate of the cost for such a forensic
audit of 1,000 DocXlLPS documents filed with the Southern Essex District are set forth
in the Mclronnell Affidavit. Section, Restitution Calculus.

44. As the Southern Essex District Register of Deeds since 1977, r am thoroughly familiar
with the Registry's practices for document recordation, organization, and retrieval. I have
instituted numerous initiatives to automate its document systems, making a variety of real
property records available online to homeowners, title insurers, the public, and historians.
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45. I have reviewed Ms. McDonnell's proposed methodology for the forensic audit of a
I ,OOO-document sample taken from the 5,963 identified DocXlLPS documents recorded
in the Southern Essex Registry from in or about 2005 through in or about October 2009,
the period of the scheme or artifice to defraud to which Defendant Brown pleaded guilty.
I find it well calculated to determine the extent to which these forged, false, and
fraudulent documents have corrupted Southern Essex Registry land title records even
beyond the corruption inherent in the forged documents themselves, and the extent of the
corrective documentation that will be necessary.

46. Pursuant to 18 U.S.C. §§ 3663A(a) and (b), in her Plea Agreement, Paragraph A5,
Defendant Brown agreed "to make full restitution to any victims of the offense, as
determined by the Court at sentencing."

47. As detailed above, the Southern Essex Registry is a victim of Defendant Brown's scheme
and artifice to fraud.

48. As one step in repairing the integrity of its Land Recordation System, the Southern Essex
Registry will have to record additional new, corrective documents for the 10,567
identified DocXILPS documents. Defendant Brown should therefore pay the recording
fee for each additional, corrective document. Accordingly, given my fiduciary duty as
Southern Essex Register of Deeds, I hereby request restitution for the recordation of
additional documents to correct the 10,567 admittedly and presumably false, fraudulent,
null and void documents created by DocXlLPS and filed by it with the Southern Essex
Registry, at the rate of seventy-five dollars ($75.00) for each such document, in the
amount of seven hundred ninety-two thousand, one hundred twenty-five dollars
($792,125).

49. As part of repairing the chain 0 f title to the Southern Essex District homes affected by the
forged, false, and fraudulent documents that DocXJLPS tiled with the Southern Essex
Registry, each bank, lender, or other entity that had DocXlLPS create and file such
documents is responsible for creating and tiling a new, valid document that corrects each
of the forged, false, or fraudulent DocXlLPS documents pertaining to that bank, lender,
or other entity.

50. Seventy-five dollars ($75.00) per document is the standard fee for recording a document
ina Registry of Deeds in the Commonwealth of Massachusetts.

5 I. Furthermore, given Ms. McDonnell's outstanding qualifications as a Certified Fraud
Examiner with a specialty in Mortgage Fraud and Forensic Analysis, plus her experience
in auditing land records that are in my care, custody, and control, I hereby accept Ms
McDonnell's expert cost determination of 1,000 x three hundred seventy five dollars
($375) per document, or $375,000, plus one hundred seventeen thousand fifteen dollars
($117,015), for fixed audit-related costs that are fully documented in the McDonnell
Affidavit. Ms McDonnell avers that these are required for a Forensic Audit on the lines
indic ated abo ve. Accordingly I request, in addition, restitution in the amount of four
hundred ninety two thousand fifteen dollars ($492,015) for this forensic aud it. McDonnell
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Affidavit, Section, Restitution Calculus .

52. I aver that restitutiefl t9 the Southern Essex Registry will use any restitution that this
Court may order will be l:I5eti for the purposes set forth both in this Affidavit and in the
McDonnell Affidavit.

53. I accordingly ask this Court to order Defendant Brown to pay restitution to the Southern
Essex Registry in the amount of:

$75.00 per DocXJLPS document recordation fee x 10,567 -"-$ 792,375.
$37~.OO per DocXJLPS document audit cost x 1,000 = $ 375,000.
$117,015 for fixed audit-related costs = $ 117,015

TOTAL Restitution to e victim Southern Essex Registry: $1,284,390

signed voluntarily, under penalty of perjury, pursuant to the
U.S.C. § 1621.

Subscribed and sworn to before me this l"I ut day of January, 2013.

L/.M.e:.<k?V tZ <~~
Notary Public >

My commission expires: I1(w,y ~ ~I c1~ /;j
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LexisNexis
CERTIFICATION FROM THE UNITED STATES DI STRICT COliRT FOR THE W ESTERN DIS­

T1UCT OF WASHINGTON IN KRISTIN BAIN, Plaintiff, v. METROPOLITAN MORTGAGE

GROliP, INC., ET AL., Defendants. AND IN KEVIN SELKOWITZ, Plaintiff, v. LITTON

LOAN SIORVICING, LP, ET AL., Defendants.

No. 86206-1, No. 86207-9

SUPREME COURT OF WASHINGTON

175 Wn.2d 83; 285 P.3d 34; 2012 Wash. LEXIS 578

March 15,2012, Argued
August 16,2012, Filed

PRIOR HISTORY: Bain v. Metro. Mortg. Group Inc.,
2011 Us. Dist. LEXIS 155099 (W.D. Wash. , June 24,
2011)

SUMMARY:

WASHINGTON OFFICIAL REPORTS SUMMARY

Nature of Action: Home loan borrowers so ught to
enjoin the sa les of the ir properti es in nonjudicial foreclo­
sure proc eedin gs that were init iated by trustees appointed
by a private company that provides electron ic registra­
tion services for its members for tracking the ownership
of mortgage-r elated debt. The plaintiffs also so ught relief
under the Co nsumer Prote ction Act.

United Sta tes District C ou r t: The United States
District Court for the Western District of Washington,
Nos. ClO-5523 and C09-0l49, John C. Coughenour, J.,
certified to the Washington Supre me Court two questions
regarding the private company's status as the "benefi­
c iary" of the deed s of trust and one quest ion co ncerning
the plain tiffs' right of action under the Consum er Protec­
tion Act.

Supreme C ou rt : The co urt holds that the private
company does not statutor ily qualify as the "beneficiary"
of a deed of trust if it does not "ho ld" the promi ssory
no te or othe r instrument evidencing the obligat ion se­
cu red by the dee d and that the plaintiffs may proceed
unde r the Co nsumer Prot ection Act de pend ing on the
facts of their indiv idua l cases.

H EAD NOT ES

WASHINGTON OFFICIAL REPORTS HEADNOTES

111 Courts -- Supreme Court -- Certified Questions -­
Federal Cou rts -- Discretion of Court. Whether to an­
swer a question certified from a federal court is discre­
tionary with the Washington Supreme Court.

[21 Courts -- Supreme Court -- Certified Questions -­
Federal Courts -- Question of Law or Fact -- Review ­
- Standard of Review. The Wash ington Supreme Court
treats a question certified from a federal court as a pure
question of law, which it reviews de novo.

131 Deeds of Trust -- Nonjudicial Foreclosure -- Statu­
tory Provisions -- Construction -- In Favor of Bor­
rowers. The deeds of trust act (ch . 61.24 RCW ) must be
construed in favor of borrowers because of the relative
ease with which lenders can for feit borrowers' inte rests
and because of the lack of jud icial oversight of nonjudi­
c ial forecl osure sa les.

141 Deeds of Trust -- Nonjudicial Foreclosure -- Trus­
tee -- Duties -- In General. Unde r the deeds of trust act
(ch. 61.24 RCW ), a trustee is not merely an agent for the
lender or the lend er' s successors. A trustee has obliga­
tions to all of the part ies to the deed . including the gran­
tor.

151 Deeds of Trust -- Nonj udicial Foreclosure -- Sta tu­
tory Provisions -- C onst r uction -- Purpose of Act. The
dee ds of trust act (ch. 61 .24 RCW) hould be construed
to further three basic objectives: ( I) the nonjudicia l fore-
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c losure process should remain effic ient and inexpensive ,
(2) the process should provide an adequate opportunity
for interes ted parties to prevent wrong ful forecl osu re,
and (3) the process should prom ote the stability of land
titles.

161 Deeds of Trust -- Nonjudicial Foreclosure -- Statu­
tory Provisions -- Definitions -- Context Exception -­
Sc ope. The provi s ion of RCW 6/ .24.005 that the defin i­
tions expressed therein apply to the deeds of trust act
"un less the context clearly requires otherwise" does not
mean that parties can alter statutory provi sions by con­
tract. The provision appl ies only insofar as the act itself
suggests a different definition might be appropriate for a
s pec ific statutory provision. Extrastatutory con dit ions
cannot create a context in which a different definition of
a statutor ily defined term would be appropr iate.

[71 Deeds of Trust -- Nonjudicial Foreclosure -- Sta tu­
tory Provisions -- Definitions -- "Beneficiary" -- "In­
st r ument" or "Document" - What Constitutes. For
purposes of RCW 6 /.24.005 (2) , which de fines the bene­
ficiary of a deed of trust as "the holder of the instrument
or docum ent ev idenc ing the obli gat ions secured by the
deed of trust, exc luding persons hold ing the same as se­
cur ity for a different obligat ion," an "instrument or doc­
ument evidencing the obligations sec ured by the deed of
trus t" means a prom issory note or other debt instrument
and does not mean the deed of trust itsel f.

18) Sta tutes -- Construction -- Related Statutes -- In
Genera l. In determining the meaning of a statute, a court
may look to related statutes.

191 Deeds of Trust -- Nonjudicial Foreclosure -- Sta tu­
tory Provisions -- Definitions -- " Beneficiary"
" Ho ld e r " -- What Constitutes. For purposes of RCW
6 / .N .005(2), which defines the benefic iary of a deed of
trust as "the holder of the instrument or docum ent evi ­
dencing the obligations secured by the deed of trust , ex ­
c luding persons hold ing the sa me as sec uri ty for a differ­
ent ob ligat ion," to be a "ho lder," a person or entity must
actua lly possess the instrument or docum ent ev idenc ing
the obligation sec ured by a deed of trust , such as a pro m­
issory note . or be the payee under the instru ment or doc­
ument.

1101 Deed s of Trust -- Nonjudicial Foreclosure -­
Sta tuto ry Provisions - Definitions -- "Beneficiary" -­
Co ntractua l Provisions -- Effect. Parties to a deed of
trust cannot con tractua lly agree to designate as the bene­
ficiary of the deed a per on or ent ity who does not meet
the Re II' 61.24.005(2) defi n itio n o f "benefic iary ."

[Ill Deeds of Trust -- Nonjud icial Foreclosure -­
Statutory Provisions -- Definitions -- "Beneficia ry" -­
Representation by Agent -- Validity -- In General.
The holder of a prom issory note evidencing an obligatio n
sec ured by a deed of trust may be represent ed by an
agent for purpo ses of exerc ising right s under the deed s of
trust act (ch. 61 .24 RCW ).

112) Principal and Agent -- Relationship -- Determi­
nation -- Consent of Both Parties -- Control -- Neces­
sity. An agency relationship does not ex ist abse nt a spe­
c ifically identified principal that contro ls and is account­
able for the putative agent's acts .

[13J Deeds of Trust -- Nonjudici al Foreclosure -­
Statutory Provisions -- Definition s -- " Bene ficiary" -­
Representation by Agent -- Private Registration Ser­
vices Company -- Deed Language -- Effect. Langu age
in a deed of trust descr ibing a private reg ist ration ser­
vices com pany as "ac ting solely as a nominee for Lender
and Lend er's successors and assigns" does not establish
an agency relationship between un ident ified successor
note holders and the compa ny.

1141 Constitutional Law -- Separation of Powers -­
Policy-Making Decisions -- In Ge nera l. T he legisla­
ture, not the Supreme Court, is in the best posit ion to
assess public policy considerations.

liS] Deeds of Trust -- Nonj udicial Foreclosure -­
S ta tuto ry Provisions -- Definitions -- "Beneficiary" -­
"Holder" -- Necessity. Under RCW 6 1.24.005(2), a per­
son or entity that is not the payee under and has never
held the document or instrument ev idencing an ob liga­
tion sec ured by a deed of trust , such as a prom issory
note, cannot be a lawfu I beneficiary of the deed with the
power to nom inate a trustee to initiate foreclosure pro­
cee dings to se ll the prop erty encumbered by the deed in
satisfaction of the obligation. Only the actua l hold er of or
payee under the instrument or note may be a beneficiary
wi th the power to appoi nt a trustee to proceed with a
nonjud ic ial forec losure.

1161 Co ns umer Protection -- Action for Dam ages -­
Eleme nts -- In General. A private action under the Con­
sumer Protection Act (ch. 19.86 RCW) requires proof of
five e lemen ts: (I) an unfair or deceptive act or prac t ice,
(2) occurr ing in trade or commerce, (3) publi c interest
impact, (4) injury to the plaintiffs busin ess or pro perty,
and (5) ca usation.

11 71 Co ns ume r Protection -- Action for Da ma ges -­
Unfa ir or Deceptive C ond uct -- Ca pac ity To Deceive­
- Su bsta ntia l Portion of Public -- Su fficie nc y. The un­
fair or dec ep tive act or practice ele ment of a pr ivate ac-
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tion under the Consumer Protection Act (ch. 19.86
RCW ) may be satisfied by an act or pract ice that has the
cap acity to dec eive a sub stanti al porti on of the public.
Neither intent nor ac tual decept ion is required.

1181 Consumer Protection -- Action for Damages
Unfair or Deceptive Conduct -- Capacity To Deceive ­
- Ac curate lnform ation. For purposes of a private ac­
tion under the Co nsume r Protection Act (ch. 19.86
RC W), eve n acc urate inform ation may be decepti ve if
there is a repr esen tation, omiss ion, or practice that is
likely to mislead .

\19J Consumer Protection -- Action for Damages -­
Unfair or Deceptive Conduct -- Misrepresentations of
Material Terms of Transaction -- Failure To Disclo se
M ate r ial Term s of Transaction. A misrepresentation of
the materi al term s of a transaction or a fai lure to disclose
mater ial term s ca n co nstitute a violat ion of the Con sumer
Protect ion Act (ch. 19.86 RCW ).

1201 Consumer Protection -- Action for Damages -­
Unfa ir or Deceptive Conduct -- Question of Law or
Fact -- Review. For purp oses of a private action under
the Consumer Protection Act (ch. 19.86 RC W), whether
the act co mplained of was decept ive is a question of law
that is rev iewe d de novo.

[211 Deeds of Trust -- Nonjudicial Foreclosure -- C on­
sumer Protection -- Un fa ir o r Deceptive Conduct -­
Improp er " Beneficiary." A person or entity that holds
itsel f out as the benefic iary of a deed of trust when the
per son or enti ty knows or should kno w that it does not
meet the ROV 6 1.24.005(2) de finition of "beneficiary"
because it does not hold the docum ent or inst rume nt evi­
denc ing the obiigat ion sec ured by the deed ca n constitu te
an unfa ir or decept ive act or practice that will support a
private action und er the Co nsu mer Protect ion Act (ch.
19.86 RCW) by the ow ner of the property encumbered
by the dee d.

122\ Co ns umer Protection -- Action for Damages -­
Effec t on Public Interest -- Pattern of Activity. A pat­
tern or genera lized course of unfai r or dece ptive co nduct
can be suffic ient to sa tisfy the "public interest impact "
elem ent of a private act ion under the Co nsumer Protec­
tion Act (c h. 19.86 RCW).

[23J Co ns ume r Protection -- Action for Damages -­
Injury to Business or Property -- Necessity. Proof of
injury to the pla intiff s bus ines or property is required to
esta blish a pr ivate acti on under the Co ns umer Protect ion
Act (eh. 19.86 RCW) .C1 {t\ ~IBERS , J., delivered the opin­
ion for a unanimous court.
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OPINIO N BY: To m Chambers

OPINION

En Bane

[*88] [**36] 8 1 CHAMB ERS, J. -- In the 1990s, the
Mort gage Electron ic Registrat ion System Inc. (M ERS)
was established by severa l large players in the mortgage
ind ustry. ME RS and its a llied co rpo rat ions mainta in a
private e lectro nic registration sys tem for trac king owner­
ship of mort gage-related debt. Thi s system allo ws its
users to avoid the cos t and inco nven ience of the trad i­
tional publi c recor ding sys tem and has fac ilitated a ro­
bust sec ondary marke t in mort gage backed debt and se­
curities. Its customers include lenders, de bt se rvicers,
and financ ial institutes that trade in mortgage debt and
mortgage back ed secur it ies, among othe rs. ME RS does
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not merely track ownership; in many states, including
our own. MERS is frequently listed as the "beneficiary"
of the deeds of trust that secure its customers' interests in
the homes sec uring the debts. T raditiona lly, the "benefi­
c iary" of a deed of trust is the lend er who has loaned
money to [***2] the homeown er (o r other rea l property
owner). The deed of trust protects the lend er by giving
the lender the power to nominate a trustee and giving
that trustee the power to sell the horne if the homeown­
er 's debt is not paid . Lenders, of course, have long been
free to sell that sec ured debt, typica lly by selling the
promissory note sig ned by the hom eown er. Our deed of
trust act, chapter 6 / .24 RC W, recogni zes that the benefi ­
c iary of a deed of trust at anyone time might not be the
orig ina l lender. The act gi ves subsequent holders of the
debt the benefit of the act by defin ing "beneficiary"
broadly as "the holder of the instrument or document
evidenc ing the ob iigations secured by the deed of tru st. "
RCW 6/.24. 005(2) .

i32 Jud ge John C. Coughenour of the Federa l Distri ct
Co urt for the Western Distri ct o f Washin gton has as ked
us to answer three ce rtified questions relating to two
home forecl osu res pending in King Co unty. In both cas­
es, MERS, [*89] in its role as the beneficiary of the
deed of trust, was informed by the loan servicers that the
homeowners wer e de linquent on the ir mor tgages . MERS
then app ointed tru stees who initiated forec losure pro­
ceed ings . T he prim ary issue is whethe r MER S is a lawful
[** *3] benefic iary with the pow er to appoint trustees
within the deed of trust act if it does not hold the prom is­
so ry notes secur ed by the deeds of trust. A plain reading
of the statute leads us to conclude that only the actu al
holder of the promissory note or other instrument ev i­
denc ing the ob ligation may be a benefi c iary w ith the
power to appo int a trustee to proceed wi th a nonjudicial
forec losure on real prop erty. Sim ply put , if [**37]
MERS does not hold the note, it is not a lawful benefi­
c iary .

33 Next, we are asked to determ ine the "lega l effect"
of ME RS not being a lawful benefi ciary . Unfortunate ly.
we co nclude we are unable to do so based upon the rec­
ord and argume nt before us.

34 Fina lly, we are asked to determin e if a homeown­
er has a Consumer Protection Act (CPA), chapter /9.86
RCW, claim based upo n MERS repr esenting that it is a
benefic iary . We co nc lude that a homeowner may , but it
wi ll turn on the spec ific fact s of eac h case .

FACTS

85 In 2006 and 2007 respectively , Kev in Se lko witz
and Kris tin Bain bought homes in King County .

e lkowitz's deed of trust named First American Tit le
Co mpany as the trustee, N w Cent ury Mortgage orpo-

ration as the lender , and MERS as the beneficiary and
nominee for the lender. [***4] Bain' s deed of trust
named Indy Mac Bank FSB as the lender, Stewart Titl e
G uarantee Co mpany as the trustee, and, agai n, MERS as
the beneficiary. Subsequently, New Ce ntury filed for
bankruptcy protecti on , IndyMac went into rece ivershi p, I

and both Bain and Se lkowi tz fell behind on [*90] their
mortgage paym ents. In May 20 I0, MERS , in its role as
the beneficiary of the deeds of trust , nam ed Quality Loan
Serv ice Corporat ion as the successor trustee in
Sel kowitz's case, and Region al Trustee Services as the
trustee in Bain' s case. A few weeks later the trustees be­
ga n foreclosure proceedin gs. Accordi ng to the atto rneys
in both cases, the ass ignments of the promi ssory notes
were not publically rec orded. 2

I Th e FDIC (Federal Dep osit Insurance Corpo­
ration), in IndyMac's shoes, successfully mo ved
fo r summary j udg me nt in the underly ing cas es on
the ground that there were no asse ts to pay any
unsecured cre ditors . Doc. 86, at 6 (S umm. J.
Mot. , notin g that "the [FDI C] determ ined that the
total assets of the IndyMac Bank Receivership
are $ 63 mi llion while total deposit liabilities are
$ 8.738 billion .") ; Doc . 108 (S uITI m. J. O rder).
2 According to briefing filed below , Bain' s
"[n]ote was ass igned to Deuts che [***5] Bank
by former defend ant IndyM ac Bank , FS B, and
placed in a mort gage loan asset-backed trust pur­
suant to a Poo ling and Servicin g Ag reement dat­
ed June 1, 2007." Doc. 149, at 3. Deutsche Bank
filed a cop y of the prom issory note with the fed­
eral co urt. It appears Deut sche Bank is acting as
trustee o f a trust that contains Bain's note . alon g
with many others, though the record does not es­
tabli sh what trust th is might be .

36 Both Bain and Selkowitz so ught inj unctions to
stop the forecl osu res and sought damages under the
Washington CPA , amo ng other things. .1 Both cases are
now pending in Fede ra l D istr ict Court for the Western
District of Washington . Selkowitz v. Litton Loan Servic ­
ing. LP. No. C /0-05523-JCC, 20 10 11'[ 3733928. 20 /0
u. s. Dist. LEX/S / 0508f> (W. D. Wash. Aug. 3 /. 20 J())
(u npublished). Jud ge Coughenour cert ified three ques­
tions of state law to this co urt . We have rece ived am ic i
briefi ng in support of the plaintiffs from the Was hing ton
State attorney ge nera l, the Nationa l Consumer Law Cen­
ter, the Organization Unite d for Reform (O U R) Wash­
ington , and the Hom eow ners' Atto rneys, and amici [*9 J]
briefing in support of the defendants from the Was hing­
ton Ban kers Association ( WBA).

CERT IFIE D QUE TION
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I. Is Mortgage Electronic Registrat ion
Systems, Inc., a lawful "beneficiary" with­
in the terms of Washington's Deed of
Trust Act, Revised Code of Washington
section 61.2-1.005(2), if it never held the
promissory note secured by the deed of
trust?

[Short answer: No.]

2. If so, what is the legal effect of
Mortgage Electronic Registration Sys­
tems, Inc., acting as an unlawful benefi­
ciary under the terms of Washington's
Deed [**38] of Trust Act?

[Short answer : We [***6] decline to
answer based upon what is before us.]

3. Does a homeowner possess a cause
of action under Washington's Consumer
Protection Act again st Mortgage Electron­
ic Registration Systems, Inc ., if MERS
acts as an unlawful beneficiary under the
terms of Washington's Deed of Trust Act?

[Short answe r: The homeown ers
may have a CPA action but each home­
owner will have to establish the elements
based upon the facts of that homeowner's
case.]

Order Certify ing Question to the Washington State Su­
preme Ct. (Certification) at 3-4.

3 While the merits of the underlying cases are
not [***7] before us, we note that Bain contends
that the real estate agent, the mortgage broker,
and the mortgage originator took advantage of
her known cogniti ve disabilities in order to in­
duce her to agree to a monthly payment they
knew or should have known she could not afford;
fa lsified information on her mortgage application;
and failed to make legally required disclosures.
Bain also asserts that foreclosure proceedin gs
were initiated by IndyMac before IndyMac was
ass igned the loan and that some of the documents
in the chain of title were executed fraudulentl y.
This is confusing because IndyMac was the orig­
inal lender , but the record suggests (but does not
establish) that ownership of the debt had changed
hands several times.

A AL ' IS

rI . 2107 "The decision whether to answer a certified
question pursuant to chapter 2.60 RCW is within the dis-

cretion of the court ." Broad 1'. Manne smann Anlagenbau,
A.G., N1 Wn.2d 670. 676, 10 P.3d 371 (2000) (citing
Hoffman v. Regence Blue Shield, 140 Wn.2d 121, 128,
991 P.2d 77 (2000)). We treat the certified question as a
pure question of law and review de novo. See, e.g., Par­
ents Involved in Cmty . Schs . v. Seattle Sell. Dist. No. / ,
149 WI1. 2d 660.670, 72 P.3d /51 (2003) (citing Rivett v,

City of Tacoma , 123 Wn,2d 5 73. 5 78, 870 P.2d 299
(/994) ).

[*92] DEEDS OF TRUST

88 Private recording of mortgage-ba cked debt is a
new development in an old and long evolving system .
We offer a brief [***8] review to put the issues before
us in context.

89 A mortgage as a mechanism to secure an obliga­
tion to repay a debt has existed since at least the 14th
century . 18 WILLIAM B. STOEBUCK & JOH N W. WEAV ER,
WASHI NGTON PRACTICE: REAL ESTATE: TRANSACTIONS
B 17.1, at 253 (2d ed. 2004). Often in those early days,
the debtor would convey land to the lender via a deed
that wou Id contain a proviso that if a prom issory note in
favor of the lender was paid by a certain day, the con­
veyance would terminate. /d. at 254. English law courts
tended to enforce contracts strictly; so strictly, that equity
court s began to intervene to ameliorate the harshness of
strict enforcement of contract terms . Id. Equity courts
often gave debtors a grace period in which to pay their
debts and redeem their properties, creatin g an "equitable
right to redeem the land during the grace period." 1d. The
equ ity courts never establi shed a set length of time for
this grace period, but they did allow lenders to petit ion to
"foreclose" it in individual cases. 1d. "Eventually, the two
equitable actions were combined into one , granting the
period of equitable redemption and placing a foreclosure
date on that period." 1d. at 255 (citing [***9] GEORGE E.
OSBORNE, HANDBOOK ON THE LAW OF MORTGAGES BB
1-I 0 (2d ed. (970).

010 In Washington , "[a] mortgage creates nothing
more than a lien in support of the debt which it is given
to secure." Prall v. Pratt, 121 Wash. 298, 300. 209 P.
535 (/922) (citing Gleason v. Hawkins, 32 Wash. 464, 73
P. 533 (/ 903)); see also 18 STOEBUCK & WEAVER, su­
pra, 13 18.2, at 305. Mortgages come in differ ent forms,
but we are only concern ed here with mortgage secured
by a deed of trust on the mortgaged property. These
deeds do not convey the property when executed; in­
stead, "[tjhe statutory deed of trust is a form of a mort­
gage ." 18 STOEBUCK & WEAVER, supra, B 17.3, at 260,
"More prec isely, it is a three-party transacti on [*93] in
which land is conveyed by a borro we r, the 'grantor: to a
'trustee,' who holds title in trust for a lender, the 'benefi­
ciary,' as security for credit or a loan the lender has given
the borrower." Id. Title in the property pledged as securi-
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ty for the debt is not con vey ed by these deeds, even if
"on its face the deed con veys title to the trustee, because
it shows that it is given as sec ur ity for an obligation, it is
an equitable mortgage." Id. (ci t ing GRANT S. NELSON &
DALE A. WHITMAN, REAL ESTATE FINANCE LAW 13 1.6
[***10] (4th ed . 2001)).

13, 41 a l l When sec ured by a deed of trust that
grants the trustee the pow er of sa le if the borrower de­
faults on repaying the underlying obli gation, the trustee
may usually fore close the deed of trust and se ll the prop­
erty without judicial supervisio n. ld. at 260-61; RCW
61.24.020; RCW 61.12.090; RCW 7.28.230(1) . This is a
significant power, [**39] and we have recently ob­
served that "the [deed of trust] Ac t must be construed in
favor of borrowers becau se of the relative ease with
which lenders can forfeit borrowers' interests and the
lack of judicial oversight in co nducting nonjudicial fore­
c losure sales." Udall v. T. D. Escrow Servs., Inc., 159
11/11. 2d 903. 915-16, 154 P.3d 882 (2007) (citing Queen
City Sav . & Loan Ass'n v. Mannhalt, 1/1 Wn.2d 503,
514, 760 P.2d 350 (1988) (Dore, 1., dissen ting)). C rit i­
cally under our statutory sys tem, a trustee is not merely
an agent for the lender or the lender's successors . Tru s­
tees have obli gation s to a ll of the parties to the deed ,
including the homeowner. RCW 61.24.010(4) ("The trus­
tee or successor trustee has a duty of good faith to the
borrower, beneficiary, and grantor."); Cox v. HeIenius,
103 Wn.2d 383, 389, 693 P.2d 683 (1985) ("[A] trustee
of a deed of trust is a fiduci ary for both the mortgagee
and mortgagor and must act impartially between them."
(citing GEORGE [***11] E. OSBORNE, GRANT S. NELSON
& DALE A. WHITMAN, REAL ESTATE FINANCE LAW 13
7.2 1 (1979))). ' Among other thin gs, "the trustee shall
have proof [*94] that the beneficiary is the owner of
any promissory note or other obli gation secured by the
de ed of trust " and shall pro vide the hom eowner with "the
name and address of the ow ner of any promissory notes
or othe r obligations sec ured by the deed of trust" before
foreclosing on an owner-occupied horne. RCW
6III.030(7)(a), (8)(1).

4 In 2008, the legislatu re amended the deed of
tTUSt act to provide that truste es did not have a fi­
duciary duty, only the du ty of good faith. LAWS
OF 2008, ch. 153, 13 I, cod ified in part as RCW
6J 24.010 (3) ("T he truste e or success or trustee
sha ll hav e no fiduci ary duty or fiduciary obliga­
tion to the grantor or other person s hav ing an in­
tere si in the property subject to the deed of
trust. "). Thi s case does not o ffe r an opport unity to
explore the impact of the amendment. A bill was
introduc ed into our sta te senate in the 20 12 ses­
sion that , as origina lly drafted, wo uld req u ire eve­
ry ass ignme nt be recorded. [· " 12) S.B. 607 0,
62d Leg ., Reg. Sess. ( Wash. 2012). A substit ute

biII passed out of committee convening a stake­
holder group "to convene to discuss the issue of
recording deeds of trust of residential real proper­
ty, including assignments and transfers, amongst
other related issues" and report back to the [eg is­
lature with at least one spec ific proposal by De­
cember I, 2012. SUBSTITUTE S.B. 6070, 62d
Leg., Reg. Sess. (Wash . 2012).

151 012 Finally, throughout thi s process, courts must
be mindful of the fact that "Washington's deed of trust
act should be construed to further three basic objec tives. "
Cox, 103 Wn.2d at 387 (citing Joseph L. Hoffmann,
Comment, Court Actions Contesting the Nonjudicial
Foreclosur e of Deeds of Trust in Washington, 59 WASH.
L. REV. 323, 330 (1984). "First, the nonjudici al foreclo­
sure process should remain efficient and inexpensive.
Second. the process shou Id provide an adequate o ppor­
tunity for interested parties to prevent wrongful foreclo­
sure . Th ird, the process should promote the stab ility o f
land title s." Id. (c itation omitted) (citing Peoples Nat'l
Bank of Wash. v. Ostrander, 6 WI1. App. 28, 491 P.2d
1058 (/9 7/ )).

MERS

al3 MERS, now a Delaware corporation , was estab­
lished in the [*** 13] mid 1990s by a consortium of pub­
lic and priv ate entities that included the Mortgage Bank ­
ers Association of America, the Federal National Mort­
gage Association (Fannie Mae), the Federal Home Loan
Mortgage Corporation (Freddie Mac), the Government
National Mortgage Association (Ginnie Mae ), the Amer­
ican Bankers Association, and the American Land T itle
Association, among man y others . [*9 5] See In re MER­
SC ORP, Inc. v. Romaine , 8 N Y.3d 90, 96 11.2, 861
N E.2d 8 /,828 N r.s. ia 266 (2006) ; Phylli s K. S ies inger
& Daniel McLaughl in, Mortgage Electronic Registration
System , 3/ IDAHO L. REV. 805, 807 (/995) ; Chr isto pher
L. Peterson, Foreclosure, Subprime Mortgage Lending,
and the Mortgage Electronic Registration Sys tem, 78 U.
ON. L. REV. 1359. 1361 (2010). It establi shed "a centra l,
electron ic registry for tracking mortgage rights [wh ere
p]arti es will be able to access the central registry (o n a
need to know basi s)." Slesinger & McLaughlin, supra, at
806. This was intended to reduce the cost s, increase the
efficie ncy , and facilitate the securit iza tion of mortgage s
and thus increas e liquidity . Peterson, supra, at 1361. s

[**40.1 As the New York high COUlt described the pro­
cess:

Th e init ial MERS mortgage [*** 14] is
recorded in the Co unty C lerk's office with
"Mo rtgage Electron ic Regi stration Sys­
tems. Inc." nam ed as the lender's nominee
or mortga gee of record on the instrume nt.
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During the lifetime of the mo rtgage, the
benefic ial ow nersh ip interest or servicing
righ ts may be tran sferred amo ng ME RS
mem bers (ME RS assignme nts), but these
assignme nts are not publicly rec orde d; in­
stead they are tracked electronically in
MER S's private system .

Romaine, 8 N Y 3d at 96. MER S "tracks transfers of ser­
vicing rights and beneficial ow ner sh ip intere sts in mort­
gage loans by us ing a permanent 18-d igit number ca lled
the Mo rtgage Identification Num ber." Resp . Br. o f
ME RS at 13 (Ba in) (footno te om itted) . It faci lita tes sec ­
ondary markets in mort gage deb t and servicing right s,
wi thout the traditional cos ts of record ing transactions
w ith the local co unty [*96] records offices . Slesinger &
Mc l.aughlin, supra, at 808 ; In re Agard. 444 B.R. 231,
247 (Bankr. £ .D.N Y 2011).

5 At ora l argument, co unse l for Bain contended
the reason for ME RS's creatio n was a study in
1994 conc luding that the mortgage indu stry
wo uld save s 77 .9 mill ion a year in state and lo­
ca l filing fees . Wash . Sup reme Court oral argu ­
me nt, Bain v. Mortg. £ lec. Registration [*** 15]
Sys., No . 86206-1 (Mar. I S, 20 12), at approx. 44
rnin ., audio recording by TVW, Washington's
Public Affairs Network, ava ilable at
http ://www.tvw .org. Whi le sav ing cos ts was ce r­
tain ly a moti vatin g facto r in its crea tion, efficien ­
cy , seconda ry mark ets, and the resulting in­
creased liqu idity were other maj or dri ving forces
lead ing to MERS's creation. Slesinge r &
Mcl.a ughlin, supra, at 806-07 .

a14 Ma ny loans have been pooled into securitization
trusts where they , hopefully, produ ce income for inves­
tors. See. e.g., Pub. Emps.' Ret. Sys . of Miss. v. Merrill
Lynch & Co., 277 F.R.D. 97, /02-03 (S.D.N Y. 20 1l)
(d iscuss ing process of poolin g mortgages into asset
backed securities). ME RS has helped overcome what had
co me to be seen as a d rawback of the traditional m011­
gage financing model : lack of liqu id ity . M ERS has facili­
tate d securit ization of mortgag es bringing more mon ey
into th e ho rne mortgage market. With the assistance of
MER S, large numbers of mort gages may be pooled to­
gether as a sing le asset to serve as security for cre ativ e
fina ncia l instruments tailored to different investors.
Some investo rs may buy the righ t to inte rest paym ents
on ly, others principal on ly; different inve sto rs may want
to [.. '"16] buy interest in the poo l for diffe rent dura­
tion s. Mortg. flee. Reg istration Sys ., Inc. v. Az ize. 965
So. 2d /51, / 54 n.3 (Fla. Dist. Ct. App. 2007) : Dust in A.
Zacks. Standing in Our Own Sunshine: Reconsider ing
Standing, Transparency . and Accur acy in Foreclosures,

29 QUlNNlPfAC L. REV. 551, 570-71 (20/ /) ; Chana Joffe­
Walt & Da vid Kestenbaum , Bef ore Toxie Was Toxic,
NAT'L PUB. RADIO (Se pt. 17, 2010, 12:00 A.M .) · (dis ­
cussi ng forma tion of mort gage backed securities). In
res ponse to the changes in the indu stries, some states
have ex plic it ly authori zed lenders' nominees to ac t on
lend ers' behalf. See, e.g., Jackson v. Mortg. £lec. Regis­
tration Sys., Inc., 770 N W.2d 487, 49/ (Minn . 2009)
(noting MINN. STAT. 13 507.4 13 is "frequently call ed 'the
ME RS statute'") , As of now , our sta te has not.

6 Ava ilable at
ht1p://www .np r.org/bl ogs/m on ey/20 I0/0 9/1 6/129
9 160 11lbefore -tox ie-was-tox ic.

a15 As MER S itse lf ackno w ledges, its system
changes "a traditional three party deed of trust [int o] a
four party deed of trust , whe re in MERS would act as the
co ntractua lly agreed upon beneficiary for the lender and
its succ ess ors and assigns ." ME RS Resp . Br. at 20
( Bain) . As recently as [*97] 200 4, learn ed co mme nta­
tors Wi lliam ["** 17] Stoe buck and John Weaver cou ld
confidently wr ite that "[a] ge nera l axiom of mortgage
law is that obl igat ion and mort gage cannot be split,
mea ning that the person who can forec lose the mortgage
must be the one to whom the obligation is due ." 18
SrOEBUCK & WEAVER, supra, f3 18.18, at 334. MERS
cha llenges that general axiom. Since then, as the New
York bankruptcy court o bse rved recently:

In the mo st co mmo n residential lendin g
scenario, there are two parties to a real
property mortgage -- a mortgag ee, i.e., a
lender, and a mortgago r, i.e., a borrower.
With some nuances and a llowances for
the needs of modern finance this model
has been followed for hundreds of years.
The MERS business plan, as envisioned
and implemented by lenders and others
invol ved [**41] in what has becom e
known as the mortgage finance indu stry ,
is based in large part on ame nding this
trad itiona l mod el and introduc ing a th ird
party into the equa tio n. MERS is, in fact,
nei ther a borrower nor a lender, but rather
purports to be both "mortgagee of record"
and a "nom inee" for the mortgagee.
ME RS was cre ated to a lleviate problems
created by , what was determ ined by the
financial community to be, s low and bur­
de nso me record ing processes [** '"18]
ado pted by virt ually every sta te and local ­
ity. In effect the M ERS sys tem was de­
s igned to circu mve nt these procedures.
MER S, as env is ioned by its originators,
op erates as a rep lacement for our trad i-
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tional system of public recordation of
mortgages.

Agard, 444 B.R. at 24 7.

0 16 Critics of the MERS system point out that after
bundling many loans together, it is difficult, if not im­
possible, to identify the current holder of any particular
loan, or to negotiate with that holder. Whi Ie not before
us, we note that this is the nub of this and similar litiga­
tion and has caused great concern about possible errors
in foreclosures, misrepresentation, and fraud . Under the
MERS system, questions of authority and accountability
arise, and determining who has authority to negotiate
loan modifications and who is accountable for misrepre­
sentat ion and fraud [*98] becomes extraordinarily diffi­
cult. ' The MERS system may be inconsistent with our
second objective when interpreting the deed of trust act :
that "the process should provide an adequate opportunity
for interested parties to prevent wrongful foreclosure."
Cox , 103 Wn.2d at 38 7 (citing Ostrander, 6 Wn. App.
28).

7 MERS insists that borrowers need know only
the [*** 19] identity of the servicers of their
loans. However, there is considerable reason to
believe that servicers will not or are not in a posi­
tion to negoti ate loan modifications or respond to
similar requests. See generally Diane E. Thomp­
son, Foreclosing Modifications: How Servicer
Incentives Discourage Loan Modifications, 86
WASH. L. RE V. 755 (2011); Dale A. Whitman,
How Negotiability Has Fouled Up the Secondary
Mortgage Market, and What To Do Ab out It, 37
PEPP. L. REV. 737, 757-58 (2010). Lack of trans­
parency causes other problems. See generally
US Bank Nat 'l Ass'n v. Ibanez, 458 Mass. 637,
941 N E.2d 40 (20 11) (not ing difficulties in trac­
ing ownership of the note).

a17 The question, to some extent, is whether MERS
and its associated business partners and instituti ons can
both replace the existing recording system established by
Washington statutes and still take advantage of legal
procedures establi shed in those same statutes. With this
background in mind , we turn to the certified questions.

I. DEED OF TRUST BEN EFICIARI ES

318 Aga in, the federal court has asked:

I . Is Mortgage Electronic Registration
Sy terns, Inc., a lawful "beneficiary" with­
in the terms of Washin gton's Deed of
Trust Act, Revised Code of Was hingto n
section 6 1.24.005(2) , [***20] if it never

held the promissory note secured by the
deed of trust?

Certification at 3.

A. Plain Language

16-151 019 Under the plain language of the deed of
trust act, this appears to be a simple question. Since
1998, the deed of trust act has defined a "beneficiary" as
"the holder of the instrument or document evidencing the
obligations secured by the deed of trust, excluding per­
sons holding the [*99] same as secur ity for a different
obligation ." LAWS OF 1998, ch. 295, 13 I(2) , codified as
ReW 61.24.005(2) . ' Thus, in the terms of the certified
[**42] question, if MERS never "held the promis sory
note ," then it is not a "lawful 'beneficiary."

8 Perhaps presciently, the Senate Bill Report on
the 1998 amendment noted that "[p[ractice in this
area has departed somewhat from the str ict statu­
tory requirements, resulting in a perceived need
to clarify and update the act." S.B. REP. on EN­
GROSSED SUBSTITUTE S.B. 6191 , 55th Leg., Reg.
Sess. (Wash. 1998). The report also helpfully
summarizes the legislature's understanding of
deeds of trust as creating three-party mortgages :

Background: A deed of trust is
a financing tool created by statute
which is, in effect, a triparty mort­
gage . The real property owner or
purchaser (the [***2 I] grantor of
the deed of trust) conveys the
property to an independent trustee,
who is usually a title insurance
company, for the benefit of a third
party (the lender) to secure repay­
ment of a loan or other debt from
the grantor (borrower) to the bene­
ficiary (lender) . The trustee has
the power to sell the property non­
judicially in the event of default,
or, alternatively, foreclose the
deed of trust as a mortgage.

Id. at I.

820 MERS argues that under a more expansive view
of the act, it meets the statutory definition of "benefi­
ciary ." It notes that the definiti on section of the deed of
trust act begins by cautioning that its definitions apply
"runless {he contex t clearly req uires otherw ise ,' Resp.
Sr . of MERS at 19 (Bain) (quoting RCW 6!24.0( 5).
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MERS argues that "[t]he contex t here requires that
MERS be recognized as a proper 'beneficiary' under the
Deed of Trust [Act]. The context here is that the Legisla­
ture was creating a more efficient default remedy for
lenders, not putting up barriers to foreclosure." Id. It con­
tends that the parties were legally entitled to contract as
they see fit, and that the "the parties contractually agreed
that the 'beneficiary' under the Deed of Trust was
[***22] 'MERS' and it is in that context that the Court
should app ly the statute." /d. at 20 (emphasis omitted) .

02 \ The "unless the context clearly requires other­
wise" language MERS relies upon is a common phrase
that the legislative bill drafting guide recommends be
used in the introductory language in all statutory defini­
tion sections . See STATUTE LAW COMM., OFFICE OF TH E
CODE REVIS ER, BILL [* I00] DRAFTING GUIDE 2011. ,) A
search of the unannotated Revised Code of Washington
indicates that this statutory language has been used over
600 times. Despite its ubiquity , we have found no case-­
and MERS draws our attention to none--where this
common statutory phrase has been read to mean that the
parties can alter statutory provisions by contract, as op­
posed to the act itself suggesting a different definition
might be appropriate for a specific statutory provision.
We have interpreted the boilerplate language, "[t]he def­
initions in this section apply throughout the chapter un­
less the context clearly requires otherwise" only once,
and then in the context of determining whether a general
court-martial qualified as a prior conviction for purposes
of the Sentencing Reform Act of 1981 (SRA), chapter
9.94A RCW. See [***23] State v. Morley. /34 Wn.2d
588, 952 P.2d 167 (1998). There, the two defendants
challenged the use of their prior general courts-martial
on the ground that the SRA defined "conviction" as "'an
adjudication of guilt pursuant to Titles 10 or 13 RCW.'''
Mor ley, 13.f Wn.2d at 595 (quoting RCW 9.94A.030(9)) .
Since , the defendants reasoned, their courts-martial were
not "pursuant to Titles 10 or 13 RCW," they should not
be considered criminal history . We noted that the SRA
frequently treated out-of-state convictions (which would
also not be pursuant to Titles 10 or 13 RCW) as convic­
tions and rejected the argument since the specific statuto­
ry context required a broader definition of the word
"convictions" than the definition section provided . Id. at
598. MERS has cited 11 0 case, and we have found none
that holds that extrastatutory conditions can create a con­
text where a different definit ion of defined terms would
be appropriate . We do not find this argument persuasiv e.

9 Available at
http://www .leg.wa.g v/Code k eviser/Pages/b i11_d
raft ing_guide.asp. (last 'i ited Aug. 7,20 12).

82_ MERS also argues that it meets the statutory
definition itself It notes, correctly. that the legislature

did not limit "beneficiary" [***24] to the holder of the
promissory note: instead, it is "the holder of the instru­
ment or docum ent [* 101] evidencing the obligations
secured by the deed of trust." RCIY 61.24.005(2) (em­
phasis added) . It suggests that '"instrument''' and '''docu­
ment'" are broad terms and that "in the context of a resi­
dential loan, undoubtedly the Legislature was referring to
all of the loan documents that make up the loan transac­
tion -- i.e., the note, the deed of trust, and any other rider
or document that sets forth the rights and obligations of
the parties under the loan," and that '"obligation''' must
be read to include any financial obligation under any
document signed in relation to the loan, including "attor­
neys' fees and costs incurred in the event of default."
Resp. Br. of MERS at 21-22 (Bain) . In these particular
cases, MERS contends that it is a proper benefic iary be­
cause, in its view, it is "indisputably the 'holder' of the
Deed of Trust." Id. at 22. [t provides no authority [**43]
for its characteri zation of itself as "indisputably the
'holder'" of the deeds of trust.

823 The homeowners, joined by the Washington at­
torney general. do dispute MERS' characterization of
itself as the holder of the deeds of trust. Starting [***25]
from the language of RCIY 61.2.f .005(2) itself, the attor­
ney general contends that "[t]he 'instrument' obviously
means the promissory note because the only other docu­
ment in the transaction is the deed of trust and it would
be absurd to read this definition as saying that
"'beneficiary means the holder of the deed of trust se­
cured by the deed of trust. '"'' Br. of Amicus Att'y General
(AG Br.) at 2-3 (quoting RCIY 6/24.005(2)). We agree
that an interpretation "beneficiary" that has the deed of
trust securing itself is untenable .

824 Other portions of the deed of trust act bolster the
conclusion that the legislature meant to define "benefi­
ciary" to mean the actual holder of the promissory note
or other debt instrument. In the same 1998 bill that de­
fined "beneficiary" for the first time, the legislature
amended RCW 61.2.f.070 (which had previously forbid­
den the trustee alone from bidding at a trustee sale) to
provide :

I" 102] (I ) The trustee may not bid at
the trustee's sale. Any other person, in­
cluding the beneficiary, may bid at the
trustee' s sale.

(2) The trustee shall, at the request of
the beneficiary, credit toward the benefi­
c iary's bid all or any part of the monetary
obligations secured by the deed ["' *26]
of tTUSt. 1I' the beneficiary is the purchaser,
any amount bid by the beneficiary in ex­
cess of the amount so credited shall be
paid to the trustee in the form of cash, cer-
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tified check, cashier's check, money order,
or funds received by verified electronic
transfer, or any combination thereof. If
the purchaser is not the beneficiary , the
entire bid shall be paid to the trustee in the
form of cas h, cert ified check, cashier's
check , money order, or funds received by
verified e lectronic transfer, or any combi­
nation thereof.

LAWS OF 1998, ch. 295,13 9, codified as RCW 61.24.070.
As Bain notes, this provis ion makes Iittle sense if the
beneficiary does not hold the note. Bain Reply to Resp.
to Opening Br. at 1I. In essence, it would authorize the
nonholding beneficiary to credit to its bid funds to which
it had no right. However , if the bene ficiary is defined as
the entity that holds the note, this provision stra ightfor­
ward ly allows the noteholder to credit some or all of the
debt to the bid. Similarly, in the commercial loan con­
text, the legislature has provided that "[a] beneficiary's
acce ptance of a deed in lieu of a trustee's sale under a
deed of trust securing a commercial loan exonerates
[***27] the guarantor from any liability for the debt se­
cured thereby except to the extent the guarantor other­
wise agrees as part of the deed in lieu transaction." RCW
6 1.24. 100(7). This provision would also make little sense
if the beneficiary did not hold the promissory note that
represents the debt,

825 Finding that the bene ficiary must hold the prom­
issory note (or other "instrument or document evidencing
the obligation secured") is also consistent with recent
legislative findings to the foreclosure fairness act of
20 I I , LAWS OF 20 II , ch. 58, 13 3(2). The legislature
found:

[(I)] (a) The rate of horne foreclosures
continues to rise to unprecedented levels,
both for prime and subprime loans, and a
r 103] new wave of foreclosures has oc­
curred due to rising unemployment, job
loss, and higher adjustable loan payments;

(2) Therefore, the legislature intends
to:

(b) Create a framework f or home­
owners and beneficiaries to com municate
with each other to reach a resolution and
avoid forec losure whenever possible; and

(c) Provide a process for foreclosure
mediation.

LAWS OF 2011, ch. 58, 13 I (emphasis added) . There is no
evidence in the record or argument that suggests MERS
has the power "to reach a [***28] resoluti on and avo id
foreclosure" on behalf of the notehold er, and there is
considerable reason to believe it does not. Coun sel in­
formed the court at oral argument that MERS does not
negotiate on behalf of the holders of the note. 'I' If the
legislature intended [**44] to authorize nonnoteholders
to act as bene ficiaries, this provision makes little sense.
However , if the legislature underst ood "benefic iary" to
mean "noteho lde r," then this provision makes considera­
ble sense. The legislature was attempting to create a
framework where the stakeholders could negotiate a deal
in the face of changing cond itions.

I 0 Wash. Supreme Court oral argument, supra,
at approx. 34 rnin., 58 sec.

826 We will a lso look to related statutes to deter­
mine the meaning of statutory terms. Dep 't of Ecology v.
Campbe ll & Gwinn, LLC, 146 Wn.2d I, 11-12,43 P.3d 4
(2002). Both the plaintiffs and the attorney general draw
our attention to the definit ion of "holder" in the Uni form
Commercia l Code (UCC), which was adopted in the
same year as the deed of trust act. See LAWS OF 1965,
Ex . Sess., ch. 157 (UCC); LAWS OF 1965, ch. 74 (deeds
of trust act); Selkowitz Open ing Br. at 13; AG Br. at I 1­
12. Stoebuck and Weaver note that the transfer [***29]
of mortgage backed obligations is gove rned by the UCC,
which certainly suggests the UCC provisions may be
instructive for other purposes. 18 STOEB UCK & WEAVER,
supra , 13 18.18, at 334. The UCC provid es:

[*104] "Holder" with respect to a ne­
gotiable instrument, means the person in
possession if the instrument is payable to
bearer or, in the case of an instrument
payable to an identified person, if the
identified person is in possession . "Hold­
er" with respect to a document of tit le
means the person in possession if the
goods are deliverable to bearer or to the
order of the person in possess ion.

Former RCW 62A.1-20 1(20) (200 1). " The UCC also
provides:

"Person entit led to enfo rce" an instru ­
ment means ( i) the holder of the instru­
ment, ( i i) a nonholder in possess ion of the
instrument who has the rights of a holder,
or (iii) a person not in possession of the
instrument who is entitled to enforce the
instrument pursuant to RCW 62A.3-309 or
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62A.3--I18(d). A per son may be a person
entitled to enforce the instrument even
though the person is not the owner of the
instrument or is in wrongful pos se ssion of
the instrument.

RCrV 62A .3-301 . The plaintiffs argue that our interpreta­
tion of the deed of trust act [*** 30] shou ld be gu ided by
these UCC definitions, and thus a ben eficiary must e ither
actually possess the promissory note or be the payee.
Eig., Selkowitz Opening Br. at 14. We agree. This ac­
cords with the way the term "holder" is used across the
deed of trust act and the Washington UCc. By contrast,
MERS's approach would require us to give "holder" a
different meaning in different related sta tutes and con­
strue the deed of trust act to mean that a deed o f trust
may sec ure itself or that the note foll ow s the security
instrument. Washington's deed of tru st act contemplates
that the security instrument will follow the note, not the
other way around. MERS is not a "holder" under the
plain language of the statute .

II Several portions of chapter 61.24 RCW were
amended by the 2012 legislature while thi s case
was under our re view .

B. Contract and Agency

a27 In the alternative, MERS argues that the bor­
ro wer s should be held to their contrac ts, and s ince the y
ag reed in the [* 105] deeds of tru st that M ERS would be
the beneficiary, it should be deemed to be the benefi­
ciary . E.g., Resp. Br. of M ERS at 24 (B ain). Essentially,
it argues that we should insert the parties' agreement into
the statuto ry definition. It notes [***3\] that an other
provision of Ti t le 61 RCW spec ifica lly a llows parties to
insert side ag reements or conditions into mortga ges.
RCW 61.12.020 ("Every suc h mortgage, when oth erw ise
prop erl y ex ecuted , sha ll be deemed and held a go od and
suffic ient conveyance and mortgage to secure the pay­
ment of the money therein spec ified . T he parties may
insert in such mortgage any lawful agreement or condi­
tion .").

32 8 MERS arg ues we should be gu ided by Cerva n­
tes v. Countrywide Home Loans , Inc., 656 F3d 1034
(9th O r. ;}01l ), In Cervantes . the Ninth C ircu it Court of
A ppeals af firme d dismissal of claims for fra ud, inten­
tional infl iction of em oti on al d istress , and violation s of
the federal Truth in Lending Ac t (15 U.S .C. jJ 1635) and
the Arizona Co ns umer Fraud Act (A NIL. REV. ST.·1T. jJ 44­
1522) against [* 45] M ERS , Co unt ryw ide Home
Loan s, and other finan cial inst itut ion . Id. at 10·11 . We
do not find Cer vantes instruc tive. Cerva nte was a pu ta­
tive class ac tio n th at was di smissed on the plead ings for

a var iety of reasons, the vast majority of which are irrel­
evant to the issues before us . Id. at 1038 . After dismiss­
ing the fraud claim for failure to allege facts that met all
n ine elements of a fraud claim in Arizona. the Ninth Cir­
cuit observed that MERS's role was pla inly [*** 32] laid
out in the deeds of trust. Id. at 1042. Nowhere in Cervan­
tes does the Ninth Circuit suggest that the parties cou ld
contract around the statutory terms .

829 MERS also seeks support in a V irginia quiet ti­
tle action. Horvath v. Bank of N. Y, NA. 641 F. 3d 617,
620 (4th Cir. 20 11) . After Horvath had become delin­
qu ent in his mortgage payments and after a fore closure
sa le, Horvath sued the holder of the note and M ERS,
among others, on a variety of claims, inc lud ing a c la im
to quiet title in his favor on the ground that various fi­
nancial entities had by "splitt ing ... the pieces of' his
mortgage ... cause d 'the Deeds of [* 106] Trust [to] sp lit
from the Notes and [become] unenforceable." [d. at 620
(third and fourth alterations in original) (quoting com­
plaint). The Fourth Circuit rejected Horvath's quiet title
c la im out of hand, remarking :

It is d ifficult to see how Horvath's ar­
guments could possibly be correct.
Horvath 's note plainly const itutes a nego­
tiable instrument under Va. Code Ann. jJ
8.3."1-104. That not e was endorsed in
blank, meaning it was bearer paper and
enforceable by whoever possessed it. See
Va. Code Ann. jJ 8.3A-205(b) . And BNY
[(Bank of New York)] possessed the note
at the time it attempted [***3 3] to fore­
close on the property . Therefore, once
Horvath defaulted on the property, Vir­
ginia law straightforwardly all owed BNY
to tak e the actions that it did.

Id. at 622 . There is no discu ssi on an ywhere in Horvath
of any statutory definition of "beneficiary ." While the
opinion discussed transferability of notes under the UCC
as ad opted in Vir ginia, there is only the bri efe st mention
o f the Virginia deed of trust ac t. Compare Horvath, 64 1
F.3d at 62 1-22 (c it ing vari ou s provisions of VA . CODE

ANN. T it les 8. JA , 8.3A (UC C) ), with id. at 623 11.3 (ci t­
ing V I. CODE ANN. jJ 55-59(7) (d iscuss ing de ed of tru st
forecl osure proceed ings)) . We do not find Horvath help­
fu I.

830 Similarly, MERS arg ues that lenders and their
assign s are entitl ed to name it as their agent. E.g. . Resp.
Br. of M ER S at 29-3 0 (Ba in) . T hat is likely true and
noth ing in thi s opinion sho uld be co nstrue d to suggest an
ag ent ca nnot rep resent the hold er of a not e. Wash ingt on
law, and the deed of trust act itse lf, approves of the use
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of agents . See. e.g., former RCW 61.24.03/ (I )(a) (2011)
("A trustee, benefi c iary , or authorized agent may not
issue a noti ce of default ... un til ... ." (emphasis added» .
MER S notes, correct ly, that we [*** 34] have held "an
agency relationsh ip results from the manifestation of
consent by one person that an oth er shall act on his beh alf
and subject to his co ntro l, wi th a co rre lative manifest a­
tion o f co nse nt by the oth er par ty to ac t on his beh alf and
subject to his contro l." Moss v. Vadman, 77 Wn.2d 396 .
-/02-03, 463 F.2d 159 (1970) (c it ing Matsumura v. Ei­
lert, 74 Wn.2d 362,444 P 2d 806 (1968)) .

[* I07 ] 03 1 But Moss a lso observed that "[w]e have
repeatedl y held tha t a prerequi site o f an age ncy is control
of the agent by the principal." Id. at -/02 (e mphas is add­
ed) (c it ing Mctlarty v. King County Med. ServoCorp. , 26
Wn.2d 660, 175 F.2d 653 (/946)) . Wh ile we have no
reason to do ubt that the lend ers and their ass igns co ntro l
M ERS, agency requires a spec ific prin cipal that is ac ­
co unta ble for the acts of its age nt. If MER S is an agent ,
its principals in the two cases be fore us rem ain unidenti­
fied. 12 ME RS atte mp ts to s idestep th is port ion of tradi ­
tion al agency law by point ing to the language in the
deeds of tru st that describe M ERS as "actin g so le ly as a
nom inee for Lender and Lender's successor s and as­
s igns ." Doc . 13 1·2 , at 2 (Bai n dee d of tru st) ; Doc. 9-1 , at
3 (Se lko w itz deed of [**46] trust. ) ; see , e.g., Resp. Br.
of [***35] MERS at 30 (Bai n) . But ME RS offers no
authority for the imp lic it proposit ion that the lend er 's
nomination o f MERS as a nominee rise s to an agency
relat ion ship wit h successor noteh old ers. IJ MER S fails to
iden t ity the enti ties that co ntro l and are accounta b le for
its ac t ions. It has not establi shed that it is an age nt for a
lawful principal.

12 At ora l argume nt, co unse l for ME RS was
asked to ide ntity its principals in the cases before
us and was unable to do so. Wa sh. Su pre me
Court ora l argument, supra, at approx. 23 min .,
23 sec.
13 T he record suggests, but does not esta blish,
that M ERS often ac ted as an age nt of the loan
se rvicer who wo uld com municate the fact of a
default and request ap po intment of a trustee, but
is silent on whether the holder of the no te would
play any co ntro lling ro le. Doc. 69 -2. at 4-5 (de­
scribing process). For example. in Se lkowitz's
cas e. "the Appo intme nt of Succe SOl' Trustee"
was signed by Debra Ly man as assistant vice
presiden t of M ERS Inc. Doc. 8-1 , at 17. T here
wa s no ev idence that Ly ma n worked for ME RS ,
but the record sugg ests she is 1 of 20,000 people
w ho have been named ass istant v ice pre side nt of
MERS. See Br. o f Amicus Na tional Consumer
Law Ce nter at 9 11 . 18 [***36] (c it ing Christopher
L. Peterso n, Two Faces: Demystifying the Mort -

gage Elect ronic Registration System's Land Title
Theory, 53 WAf. & ."'1ARY L. REV. III , /1 8
(201/). Len der Processin g Se rv ice lnc., which
processed paperw ork relat ing to Bain's forec lo­
sure, seems to function as a m iddJeman between
loan serv icers, ME RS, and law firm s that execute
foreclosures. Docs. 69- 1 throu gh 69-3 .

032 T his is not the fir st tim e that a party has argued
that we shou ld give effect to its cont ractual mod ification
of a statute . See Godfrey v. Hartford Ins. Cas. Co., 142
Wn.2d 885. 16 F.3d 617 (2001) ; see a/so Nat'! Union Ins.
Co. of [* 108] Pittsburgh v. Puget So und Power &
Light , 94 Wn. App. 163. /77, 972 F.2d 481 (/999) (ho ld­
ing a bus iness and a ut ility could no t contract a round
statutory uniformity requ irements); State ex reI. Standard
Optical Co. v. Superior Court , 17 WI1. 2d 323, 329, / 35
F.2d 839 (/943) (ho ldi ng that a corporat ion cou ld not
avoid statuto ry lim itations on scop e of practice by co n­
tract w ith those who co uld so practi ce); (if Vizcaino v.
Microsof t Corp., 120 F.3d 1006, 1011-12 (9th Cir . 1997)
(noti ng that Microso ft's ag reeme nt with ce rta in worke rs
that they were not employees was not bind ing). In
[*** 37] Godfrey , Hartford Casual ty Insurance Co mpany
had att em pted to pick and choose wh at portions o f Wash­
ington's unifo rm ar bitra tio n ac t, chap ter 7.04A RCW, it
and its insur ed wo uld use to se tt le d isputes. Godfrey , / 42
WI1.2d at 889. The co urt noted that parti es were free to
decide whether to arbitrate, and wh at iss ues to subrnit to
arbitration , but "once an iss ue is subrnitte d to arb itrat ion
... Wash ington 's [arbitrat ion] Ac t ap p lies. " Id. at 894. By
subm itting to arbitrat ion , "they have activated the entire
cha pter and the poli cy embod ied therein , not j ust the
parts that are useful to them ." Id. at 89 7. The legisl ature
has set forth in great detail how nonj udicial for ecl osu res
may proceed . We find no ind ica t ion the legi slature in­
tended to a llow the part ies to vary these procedu res by
contrac t. We will not a llow waiver of statutory protec ­
tions lightly . MERS did not become a benefic ia ry by
co ntract or und er agency princ ipa ls.

C. Pol icy

133 3 MERS argues, strenuous ly , that as a matter of
public pol icy it shou ld be a llowed to act as the ben efi­
cia ry of a deed of trus t because "the Legis lature certa inly
d id not inte nd for home loans in the Sta te of Was hington
to become unsec ured, or to allow defau lting [*"'*38]
ho me loan borrowers to avo id non-jud ic ial forecl osure,
thro ugh man ipul ation of the de fined term s in the [deed of
trust] Act." Resp . Br. of i'vlE RS at 23 (B ain) . O ne diffi­
culty is that it is not the p laintiffs that [*109 ] man ipu­
lated the term s of the act: it was wh oever drafted the
forms used in these cases. There are certain ly s ign ific ant
bene fit to the M ERS approach but there may a lso be
s igniticant drawbacks. The leg is latu re, no t th is cou rt, is
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in the best position to assess pol icy consi de rations . Fur­
ther, although not considered in this opinion , nothing
herein should be interpreted as prevent ing the parties to
proceed with judicial forecl osures. That must awa it a
proper case.

D. Other Courts

834 Unfortunately, we coul d find no case , and none
have been drawn to our attention, tha t meaning fully dis­
cusses a statutory de fini tion like that found in RC W
61.24.005(2). M ERS asserts that "the United States Dis­
tr ict Co urt for the Western D istr ict of Washington has
recently issued a se ries of op inions [**47] on the very
issues before the Co urt, findin g in favor of MERS ."
Resp. Br. of ME RS at 35-36 (Bain) (c iting Daddabbo v.
Country wide Home Loans, Inc., No. C09- I4I7RAJ, 20 10
WL 2102 -185, 20 10 US Dist. LEXIS 50223 (W D. Wash.
May 20. 2010) [***39] (un publ ished); St. John v, N1V
Tr. Sevrs. , Inc., No. C I I-5382B HS, 2011 WL -15-13658,
20 11 US Dist. LEXIS 111690 (W .D. Wash . Sept. 29,
20 II . Dismi ssal Order) (unpublished) ; Vawter v. Quality
Loan Servicing Corp. of Wash., 707 F. Supp. 2d 1115
(W.D. Wash. 2(10)) . T hese citations are not we ll taken.
Daddabbo ne ver me nt ions RCW 61.24.005(2) . 51. John
men tions it in passi ng but devotes no discussion to it.
20 I I IVL 4543658, at *3, 20 II U S Dist. LEXIS 111690,
at *8-9. Vawter mentions RCW 61.24.005(2) once, in a
block quote from an unpublished case, with out ana lys is.
We do not find these cases helpful. "

14 MER S str ing c ites e ight more cases, six of
them unpubl ished that , it co ntends , esta blishes
that othe r co urts have foun d that M ERS can be
beneficiary under a deed of trust. Resp. Br. of
MERS (Se lkowitz) at 29 n.98. Th e s ix un­
publi shed cases do not mea ning fully ana lyze our
statu tes. The tw o published cases, Gomes v.
Countrywide Home Loans. Inc., 192 Cal. App.
4th 1149, 121 Cal. Rptr. 3d 819 (2011) , an d Pan­
toja v. Countrywide Home Loans, Inc.. 640 F.
Supp. 2d 1/77 (N.D. Cal. 2(09), are ou t of Cali­
forn ia, and neither have any discu ss ion of the
Ca lifornia statutory de finitio n of "be ne ficiary."
The Fourth Distr ict of the Ca lifo rn ia Court of
Appeal s in Gomes doe s l*"'*40] reject the plain­
t iff's th eory tha t the ben e fic iary had to estab lish a
right to foreclose in a nonju d icial foreclo ure ac­
tion, but the Californ ia courts are sp lit. Six wee ks
later, the Third Dist rict foun d that the benefic iary
was required to show it had the right to foreclose,
and a simp le dec larat ion fro m a bank offi cer was
insuffic ient. Herrera v. Deuts he Bank Nat'l
Trus t c«. 196 Cal. App. -Ilh 1366, 1378, 127
Cal. Rptr. 3d 362 (201 1).

[* II 0] 835 Am icus WB A draw s our atte nt ion to
three cases where state supreme co urts have held MERS
co uld exercise the rights of a beneficiary. Ami cus Br. of
WB A at 12 (Ba in) (cit ing Troller v. Bank ofN. Y. Mellon,
No. 38022 , 20/2 IVL 206004, 2012 Ida . LEXIS 33 (Idaho
Ja n. 25, 2012) (unpublished) , withdraw n and superseded
by 152 Idaho 842, 275 P.3d 857 (2012) ; Residential
Funding Co. v. Saurman, 490 Mich. 909. 805 N.W,2d
183 (20 11); RMS Residential Props., LLC v. Mil ler, 303
Conn. 224, 226, 32 A.3d 307 (20 1I)). But see Agard, -/44
B.R. at 247 (co llect ing co ntrary cases); Bell istri v, Ocwen
Loan Servicing, [LC, 284 SW.3d 6 19, 623-24 (Mo. App.
2009) (holding ME RS lacked authority to ma ke a valid
assig nment of the note) . But none of the se cases, on ei­
ther side, discu ss a sta tutory de fini tion [***4 1] of "bene­
fic iary" that is s imilar to ours, and man y are dec ided on
age ncy grounds that are not before us . We do not find
them helpful e ither.

83 6 We answer the first ce rt ified qu estion "No,"
base d on the pla in lang uage of the statute. MERS is an
ine lig ib le "'bene fic iary' w ithin the term s of the Washin g­
ton Deed of Tr ust Ac t," if it nev er held the prom issory
note or oth er de bt instrument secured by the deed of
trust.

II. EFFECT

83 7 Th e federal court has also as ked us :

2 . If so, what is the legal effect of Mort­
gage Elec tro nic Reg istrati on Sys tems,
Inc. , ac ting as an unlawful benefic iary
und er the te rms of Was hingto n's Deed of
Tru st Ac t?

Ce rtification at 3.

838 We co nc lude tha t we cannot decide this ques­
tion based upon the record and briefing be fore us . To
ass ist the [*111 ] ce rt ifying co urt, we will d iscuss our
reasons for reach ing th is co nc lusion.

a39 MERS co ntends that if it is ac ting as an unl aw­
fu l benefic iary , its status sho uld have no effect: "A ll that
it would mean is that ther e was a technical vio lat ion of
the Deed of Trust Act that a ll parties were aware of when
the loan was origina lly entered into ." Resp . Br. of ME RS
at 4 1 (Ba in). "At mos t ... MERS wou ld simply need to
ass ign its legal interes t in the Dee d of Tr ust to the
[***42] lend er before the lender proce eded w ith foreclo­
sure." Id. at 41- 42 . The diffi culty wi th M ERS's argu ment
is that if in fact MERS is not the be neficiary, then the
equities of the s ituation wo uld likely (t hou gh not neces­
sari ly in every case) require the co urt to deem that the
rea l beneficiary is the lender whose interests were se-



Page 14
175 Wn.2d 83, *; 285 P.3d 34, **;

2012 Wash. LEXIS 578, ***

cured by the deed of trust or that lender 's successors. " If
the original lender had sold [**48] the loan, that pur­
chaser would need to establi sh owne rship of that loan,
either by demon strating that it actually held the promis­
sory note or by documenting the chain of transactions.
Having MERS convey its "interests" would not accom­
plish this.

15 See 18 STOEBUCK & WEAVER, supra, e 17.3,
at 260 (noting that a deed of trust "is a three-party
transaction in wh ich land is conveyed by a bor­
rower, the 'grantor,' to a 'trustee,' who holds title
in trust for a lender , the 'benefi ciary,' as security
for credit or a loan the lender has g iven the bor­
rower"); see also Us. Bank NA v. lbanez, ./58
Mass. 63 7, 94/ NE. 2d 40 (2011 ) (holding bank
had to establish it was the mortgage holder at the
time of foreclosure in order to c lear title through
evidence of the chain of transactions).

840 In [***4 3] the alternative, MERS suggests that
if we find a violat ion of the act, "MERS should be re­
quired to assign its interest in any deed of trust to the
holder of the promi ssory note , and have that assignment
recorded in the land title records, before any non-judicial
forecl osure could take place ." Resp. Br. of MERS at 44
(Bain ). But if MERS is not the beneficiary as contem­
plated by Washington law, it is unclear what rights, if
any, it has to convey . Other courts have rejected similar
suggestions. Bellistri, 284 S.W 3d at 624 (citing George
v. Surkamp, 336 f'l,lo . I, 9, 76 S. W2 d 368 [* 112]
(1934)) . Again, the identity of the beneficiary would
need to be determined. Becaus e it is the repository of the
informati on relating to the chain of transactions, MERS
would be in the best position to prove the identity of the
holder of the note and benefici ary.

34 1 Partiall y relying on the Restatem ent (Third) of
Property: Mort gages j3 5.4 ( 1997), Selkow irz suggests
that the proper remedy for a violation of chapter 61.2 4
RCW "should be rescission, which does not excuse Mr.
Selkow itz from payment of any monetary obligation. but
merely preclude s non-jud icial foreclo sure of the subje ct
Deed of Trust. Moreover, if the subject [***44] Deed of
Trust is vo id, Mr. Selkowitz should be entitled to quiet
title to his property ." Pl.'s Opening Br. at 40 (Selkowitz).
It is unclear what he believes should be resc inded. He
offers no authority in his open ing brief for the suggestion
that list ing an ineligible beneficiary on a deed of trust
would render the deed void and entitle the borrower to
quiet title. He refers to cases where the lack of a grantee
has been held to void a deed , but we do not find those
cases helpful. In one of those cases, the New York COUlt

noted , "No mortgagee or obl igee was named in [the secu­
rity agreement], and no right to maintain an act ion there­
on, or to enforce the same, was given therein to the plain-

tiff or any other person . It was, per se, of no more legal
force than a simple piece of blank paper. " Cha uncey v.
Arnold, 24 N. Y. 330, 335 (186 2) . But the deeds of trust
before us names all necessary parties and more.

342 Selkowitz argues that MERS and its allied com­
panies have split the deed of trust from the obligation,
making the deed of trust unenforceable. While that cer­
tainly could happen, given the record before us, we have
no evidence that it did. If. for example, MERS is in fact
an agent for the holder [***4 5] of the note , likely no
split would have happened.

843 In the alternative. Selkowitz suggests the court
create an equitable mortgage in favor of the noteholder.
PI.'s Open ing Br. at 42 (Se lkow itz). If in fact such a split
occurred, the Restatem ent sugge sts that would be an ap­
propriate l"1 13] resolution . R ESTATE/vIENT (THIRD) OF

PROF ERT>': M ORTGAGES jJ 5../ reporters' note at 386
( 1997) (citing Lawrence v. Knap, I Ro o! (C onn.) 248
(/ 791). But since we do not know whether or not there
has been a split of the obligation from the security in­
strument, we have no occasion to consider th is remedy.

844 Bain specifically suggests we follow the lead of
the Kansas Supreme Court in Lan dmark National Bank
v. Kesler, 289 Kan. 528,216 P.3d 158 (2009) . In Land­
mark, the homeowner, Kesler , had used the same piece
of property to secure two loans, both recorded with the
county. Id. Kesler went bankrupt and agreed to surrender
the property. Id. One of the two lenders filed a petition to
foreclose and served both Kesler and the other recorded
lender, but not MERS . Id. at 531. The COUlt concluded
that MERS had no interest in the property and thus was
not entitled to notice of the foreclo sure sale or entitled to
intervene in [***46] the challenge to it. 1d. at 544-45 ;
acc ord Mortg. £lec. Registration ~vs., Inc. v. Sw. Hom es
of Ark., 2009 Ark. 152,301 S.W. 3d 1 (2009) . Bain sug­
gests we follow Landmark, but Landmark has nothing to
say about the effect of r *49] list ing MERS as a benefi­
ciary. We agree with MERS that it has no bearing on the
case before us. Resp. Br. of MERS at 39 (Bain ).

045 Bain also notes, albeit in the conte xt of wheth er
MERS could be a beneficiary without holding the prom­
issory note , that our Court of Appeals held that "'[i]f the
obligation for which the mortgage was give n fails for
some reason, the mort gage is unenforceabl e." PI. Bain 's
Opening Br. (Bain Op. Br.) at 34 (quoting Fid. & Depos­
it Co. ofu« v. Ticor Title Ins. Co., 88 Wn. App. 64, 68,
943 P.2d 710 ( 1997)) . She may be suggesting that the
list ing of an erroneous benefici ary on the deed of trust
should sever the secur ity interest from the debt. If so, the
citation to Fide lity is not helpful. In Fidel ity , the court
was faced with what appea red to be a scam. William and
Mary Etter had exec uted a promis ory note, secured by a
deed of trust, to [* 114] Citizen's Nationa l Mortgage,
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which sold the note to Affili ated Mortgage Company.
Citizen's also forged [***47] the Etters' name on anoth­
er promissory note and so ld it to another buyer, along
with what appeared to be an assig nment of the deed of
trust, who ultimately assigned it to Fide lity. The buyer of
the forged note recorded its interests first, and Fide lity
cla imed it had priority to the Etters' mortgage payments.
The Court of Appeals properly disagreed. Fidelity, 88
Wn. App. at 66-6 7. It held that forgery mattered and that
Fidelity had no claim on the Etters' mortgage payments.
Id. 01 67-68. It did not hold that the forgery relieved the
Etters of paying the mortgage to the actual holder of the
promissory note.

846 MERS states that any violation of the deed of
trust act "should not result in a void deed of trust, both
legally and from a public policy standpoint." Resp. Br. of
MERS at 44. While we tend to agree, resolution of the
question before us depends on what actually occurred
with the loans before us, and that evidence is not in the
record. We note that Bain spec ifically acknow ledges in
her response brief that she "understands that she is going
to have to make up the mortgage payments that have
been missed, " which suggests she is not seeking to c lear
title without first paying off the secure d [***48] obliga­
tion. PI. Bain's Reply Br. at I. In oral argument, 8 ain
suggested that if the holder of the note were to properly
transfer the note to MERS, MERS could proceed with
foreclosure. 16 This may be true. We can answer ques­
tions of law but not determine facts. We reluctantl y de­
cline to answer the second cert ified question on the rec­
ord before us.

16 Wash. Supreme Court ora l argument, supra ,
at approx . 8 rnin., 24 sec.

[*115] III. CPA ACT ION

847 Finally, the federal court asked:

3. Does a homeowner possess a cause of
action under Washington's Consumer Pro­
tection Act aga inst Mortgage Electronic
Registration Systems, Inc., if MERS acts
as an unlawful beneficiary under the
terms of Washington's Deed of Trust Act?

Cert ificat ion at 4. Bain contends that MERS violated the
CPA when it acted as a beneficiary. Bain Op. Br. at 43. 11

17 The trustee, Qua lity Loan Service Corpora­
tion of Washington Inc., has asked that we hold
that no cause of action under the deed of trust act
or the CPA "can be stated against a trustee that
relies in good faith on MERS' apparent authority

to appoint a successo r trustee, as beneficiary of
the deed of trust." 81'. of Def. Quality Loan Ser­
vice at 4 (Selkowitz). As this is far outside
[***49] the scope of the certifi ed question, we
dec line to consider it.

1161 848 To prevail on a CPA action, the plaint iff
must show "( I ) unfair or dece ptive act or practice; (2)
occu rring in trade or commerce; (3) public interest im­
pact; (4) injury to plaintiff in his or her business or prop­
erty ; (5) causation." Hangman Ridge Train ing Stables,
Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 780, 719
P.2d 53 1 (/986) . MERS does not dispute all the ele­
ments. Resp. Br. of MERS at 45 ; Resp. 8 r. of MERS
(Se lkowitz) at 37. We will consider only the ones that it
does.

A. Unfair or Deceptive Act or Practice

117-211 849 As recently summarized by the Court of
Appeals:

[**50] To prove that an act or practice
is deceptive, neither intent nor actual de­
ception is requ ired. The question is
whether the conduct has "the capacity to
deceive a substantia l portion of the pub­
lic." Hangman Ridge, 105 JVn.2d 01 785.
Even accurate information may be decep­
tive "'if there is a representation, omission
or practice that is likely to mislead .''' f a­
nag v. Farm ers Ins. Co. of Wash., 166
Wn.2d 27, 50, 204 P.3d 885 [*11 6]
(2009) (quoting Sw. Sunsites, Inc. 1'. Fed.
Trade Co m m'n, 785 F,2d 1-/3 I, /435 (91h
Cir. 1986)). Misrepresentation of the ma­
terial terms of a transaction [***50J or
the failure to disclose material terms vio­
lates the CPA. Slate v, Ralph Williams'
Nw. Chrys ler Plymouth, Inc., 8 7 Wn.Ld,
298, 305-09, 553 f .2d 423 (/976).
Whether particular actions are deceptive
is a question of law that we review de no­
vo. Leingang v, Pierce County Me d. Bu­
rea u, /3 / Wn2d / 33, /50, 930 P.2d 288
(19 9 /) .

State v. Kaiser, 16/ WI1. App. 705. 7/9, 254 P.3d 850
(20 l /). MERS contends that the only way that a plaintiff
can meet this first element is by showing that its conduct
was deceptive and that the plaintiffs cannot show this
because "MERS fully described its role to Plaintiff
through the very contract document that Plaintiff
igned." Resp. Br. of MERS at 46 (Sc lkowitz). Unfortu­

nately. MERS does 110t elaborate on that statement and
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noth ing on the dee d of tru st itsel f wo u ld alert a carefu l
read er to the fact that ME RS wo uld not be holding the
prom issory note.

850 The atto rney ge nera l of th is state ma intains a
consume r protect ion divi sion and has consi derab le expe­
rien ce and expert ise in co ns umer protection matters. As
amicus, the attorney ge ne ra l contends that ME RS is
c laim ing to be the ben efi c iary "wh en it knows or sho uld
know that und er Washington law it must hold the note
[*** 51 ] to be the beneficiary" and seems to suggest we
hold that c la im is per se decept ive and/or unfa ir. AG Br.
at 14 . Th is co ntention finds sup port in Indoor Bil/­
board/Wash. , Inc. v. Integra Telecom of Wash. , Inc., 162
WI1. 2d 59, 170 P.ld 10 (2007), wh ere we fou nd a tel e­
phon e co m pa ny had co m mi tted a decepti ve ac t as a mat ­
ter of law by list ing a surc harge "on a porti on of the in­
voice that included state and fed eral tax ch arge s ." Id. at
76. We found that pla cem ent had ''' the ca pacity to de­
ce ive a substantial po rtion of the public'" into beli evin g
the fee was a tax . Id. (emphasis om itted) (qu ot ing Hang­
man Ridge, 105 Wn.2d at 785). Our atto rney gene ra l also
not es that the as sig nme nt of the deed of tru st that MER S
uses purpo rts to tra nsfer its benefic ial interest on beh al f
of its own successors [* 117] and assigns, not on beh al f
of any principal. The assignment used in Bain's case , for
exam ple, states :

FOR VAL UE RECEIVED, the und er­
s igned, Mo rtgage Elec tron ic Regi st rat ion
Syste ms , Inc. AS NOM IN EE FO R ITS
SU CCESSORS AN D ASSIGNS, by these
presents, grants, bargains, se lls, as sign s,
tra ns fers, and se ts over unt o IND Y MAC
FE DERAL BAN K, FS B all be nefic ial in­
terest under that ce rta in Deed of Trust
da ted 3/912007. [***52]

Doc. I , Ex. A to Hue lsman Decl . T his undermines
M ERS's co nte nt ion that it acts only as an age nt for a
lend er/p rincipal and its successors an d it "concea ls the
identity of whi ch ever loan holder M ERS purports to be
acting for whe n as s igning the de ed o f trust." AG Br. at
14 . T he attorney genera l iden tifies other places where
M ER S purports to be acting as the ag ent for its own suc­
ce ssors , not for so me pr inci pal. Id. at 15 (citi ng Doc. I ,
Ex. B) . Many othe r courts have found it decept ive to
claim autho rity when no authority existed and to conceal
the true party in a transac t ion. Stephens v. Omni Ins. Co.,
138 Wn. App . 151, 159 P.ld 10 (200 7); Floersh eim v.
Fed. Trade Comm'n, 4 11 F.2d 8 74, 876-77 (9th Cir.
1969) . In Step hens , an insurance company that had paid
under an uninsu red motorist po licy hired a co llections
ag ency to seek re im bursement fro m the other parties in a
co ered acc ident. Stephens, 138 Wn. App. at 161 T he

co llec tio n agen cy sent out aggr essi ve noti ces that listed
an "amount du e" and appeared to be collect ion noti ces
for debt due, though a ca reful scruti ny wou ld have re­
veal ed that they we re effec t ive ly making subro gation
c la ims. Id. at 166-68. T he court found that "cha racteri z­
ing [** *53] an unliquidated [tort] claim as an 'am ount
due' has the cap acity to deceive." Id. at 168.

[** 51] 85 1 While we are un w illin g to say it is per
se deceptive, we agree that characterizing M ERS as the
ben e fic iary has the capac ity to decei ve and thu s, for the
purposes of answering the ce rti fie d qu esti on, pre sump­
tively the fir st e lement is met.

[* 118] B. Pu blic Interest Impact

1221 a52 M ER S co ntends that pla intiffs ca nnot show
a public interest im pac t because, it co ntends , ea c h plain­
tift' is cha lleng ing "M ERS's role as the ben efi ci ary under
Plain tiff's Deed of T rust in the co ntex t of the for ecl osure
proceedings on Pla intiffs property ." Resp. Br. o f M ERS
at 40 (Se lkowi tz) (emphasis omitted). But there is con ­
s iderable eviden ce that ME RS is invo lved with an enor­
mou s number of mortgages in the country (an d ou r
state), perhaps as man y as hal f nationw ide. John R.
Hooge & Lau rie William s, Mortgage Electronic Regis­
tration Sys tems, Inc. : A Survey of Cases Discussing
/vIERS' Authority to Ac t, NORTON B ANKR. L . A DVISORY

No.8, at 21 (Aug. 20 I0). If in fact the langu age is un fair
or decepti ve , it wo uld have a broad im pact. Th is e leme nt
is a lso presumptively met.

C. Injury

853 MERS co ntends that the pla intiffs can show no
inju ry caused by [***54] its acts because whe the r or not
the noteholder is known to the borrower, the loan se r­
vicer is and, it suggests, that is a ll the hom eown er need s
to know. Resp . BI'. of MERS at 48-49 (Ba in) ; Re sp . Br.
of M ERS at 41 (S e lkow itz) . But the re are many different
scen ari os. such as when homeown ers need to deal with
the holder of the note to reso lve disputes or to tak e ad­
va ntage of legal protection s, where the homeowner does
need to know more and can be inj ured by ignorance .
Furth er, if there have bee n m isrepresen tation s, fra ud, or
irregu lari t ies in the proceed ings, and if the hom eowner­
bo rrower cannot locate the party accounta b le and wi th
auth or ity to correc t the irregular ity , the re ce rtai n ly cou ld
be injury under the CPA . .,

18 Also, whil e not at issue in the se cases,
ME RS's officers o ften issu e ass ignments w ithout
veri fyi ng the underly ing information , w hich has
res ulted in incor rect or frau dulent transfers. See
Zacks , supra. at 580 & n. 163 (citing Robo­
S ign ing , C ha in o f T itle, Loss Mitigatio n, and
Other Issues in Mortgage Servicing : Hear ing Be-
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fore Subcomm. on H. and Cmty. Opportunity H.
Fin. Servs. Comm ., III th Congo 105 (20 I0)
(statement of R.K. Arnold, President and CEO of
MERSCORP Inc.)). Actions [***55] like those
could well be the basis of a meritorious CPA
claim.

[*119] 1231 854 Given the procedural posture of
these cases, it is unclear whether the plaintiffs can show
any inju ry, and a categorical statement one way or an­
other seems inappropriate. Dependin g on the facts of a
particular case, a borrower mayor may not be injured by
the disposition of the note, the servicing contra ct, or
many other things, and MERS may or may not have a
causal role. For example, in Bradford v. HSB C Mor tgage
Corp., 799 F. Supp. 2d 625 (E.D. Va. 20 1I), three differ­
ent companies attempted to foreclose on Bradford's
property after he attempted to rescind a mort gage under
the federal Truth in Lending Act. All three companies
claimed to hold the promissory note. Observing that "[i] f
a defendant transferred the Note, or did not yet have pos­
sess ion or ownership of the Note at the time, but never­
theless engaged in foreclosure effo rts. that conduct could
amount to an [Fair Debt Collection Practices Act, /5
u.s. c. jJ 1692k] violation," the court allowed Bradford's
claim to proceed . 799 F. Supp. 2d at 634-35. As amicus
notes, "MERS' concealment of loan transfers also could
also deprive homeowners of other rights," such as
[***56] the ability to take advantage of the protections of
the Truth in Lending Act and other actions that require
the homeowner to sue or negotiate with the actual holder
of the promissory note. AG Br. at II (c iting 15 U. S. c. jJ

1635(j) ; Miguel v. Country Funding Corp., 309 F.3d
/1 61. J162-65 (9th Cir . 20 02). Further, while many
defenses would not run aga inst a holder in due course,
they could against a holder who was not in due course.
AG Br. at 11-12 (citing RC W 62.4.3- 302 , .3-305) .

855 If the first word in the third question was "may"
instead of "does," our answer would be "yes." Instead,
we answer the question with a qualified "yes," depend ing
on whether the homeowner can produce evidence on
each element requ ired to prove a CPA claim. The fact
that MERS claims to [**52] be a beneficiary , when
under a plain reading of the r 120] statute it was not,
presumptively meets the. deception element of a CPA
action.

CONCLUSION

356 Under the deed of trust act, the beneficiary must
hold the promissory note and we answer the first cert i­
tied question "no." We decline to resolve the second
question. We answer the third question with a qua lified
"yes;" a CPA action may be maintainable, but the mere
fact MERS is listed on the deed [***57] of trust as a
benefi ciary is not itself an act ionable injury.

MADSEN, C.J., and C. JOHNSON, OWENS, FAIR­
HURST, J.M. JOH NSON, STEPHENS, WIGGINS. and
GONZ'LEZ, JJ. , concur.
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